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Hometowned: Take 
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By Stuart Chanen and Aaron Chandler

One of the most frustrating things for a business is being 
sued in a state other than where the business is located, 
particularly where the litigation is in state court. It is 

likely that neither the business nor its regular counsel know the 
local rules or customs of the jurisdiction, know the other attor-
neys involved, or know the judge assigned. The business will 
have to locate the right attorney in that other state, who knows 
his or her way not only around that particular courthouse but 
also the issues involved in the litigation.

For businesses that find themselves in such a position, one 
of the very first questions to ask is: Can the case be removed to 
federal court (and, if so, should I do so)? There are likely several 
good reasons why a case should be removed to federal court. First, 
to the extent judges and juries—even if subconsciously—tend to 
favor hometown, local litigants over out-of-staters, there is much 
less of a home court advantage in the federal system. Second, 

Strategic Motions 
to Dismiss (or Lack 
Thereof)
By Mark Thomas Smith

Your client just got sued. Of course, as a young lawyer, 
your first reaction is to come out swinging. The other 
side is claiming what? Preposterous! You immediately sug-

gest a motion to dismiss.
Stop. Before putting pen to paper and drafting what will 

certainly be a judicial masterpiece, consider whether filing a 
motion to dismiss will best serve your client’s interests. Filing 
a motion to dismiss should not be an automatic response to a 
sloppy complaint. This article explores some strategic consider-
ations that must be weighed in each case before moving to dis-
miss under Federal Rule of Civil Procedure 12(b)(6).1 

Why We Do It
The potential upside of filing a motion to dismiss—dismissal—is 
very appealing. The court may dismiss several causes of action 
and maybe even the entire case. Your client will love you. The 
potential prize and praise is often enough to entice defense law-
yers to take a shot at dismissal, almost as a matter of course. 

ppNd_sp09.indd   1 6/2/09   9:55:34 AM



American Bar Association   ♦      Section of Litigation   23

Spring 2009	    Committee on Pretrial Practice & Discovery	

Published in Pretrial Practice & Discovery, Volume 17, Number 3, Spring 2009. © 2009 by the American Bar Association. Reproduced with permission. All 
rights reserved. This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database 
or retrieval system without the express written consent of the American Bar Association.

Do Not Get Hometowned
(Continued from page 1)

Stuart Chanen (Stuart.Chanen@kattenlaw.com) is a partner with 
and Aaron Chandler (Aaron.Chandler@kattenlaw.com) is an associate 
at Katten Muchin Rosenman LLP in Chicago, Illinois.

while each state has its own rules of procedure, the federal rules 
are uniform across the country. Thus, any advantage opposing 
counsel might have in state court due to his or her familiarity 
with the state rules is taken away when the case is removed to 
federal court. Third, discovery is limited in federal court, which 
can help to streamline the legal process and help the case move 
along more quickly. Indeed, depending on the jurisdiction, the 
federal court may be intent on moving its cases along faster.

Under 28 U.S.C. § 1446, defendants have the right to 
remove a suit from state court to federal court in certain cir-
cumstances. Complete diversity must exist among the parties, 
which means that no single plaintiff can be a citizen of the same 
state as any defendant. For example, if a defendant is a Delaware 
company with its principal place of business in North Carolina 
and is sued in state court by an Illinois company with its princi-
pal place of business in Illinois, and there are no other parties, 
the Delaware company defendant could remove the case to 
federal court if the other requirements of section 1446 (set forth 
below) are also met. If, however, the plaintiff is a Delaware com-
pany with its principal place of business in Illinois, the Delaware 
company could not remove the case under section 1446, because 
both the plaintiff and the defendant are Delaware companies 
and diversity is lacking. Similarly, if an Illinois company sued 
five defendants—four from North Carolina and one from 
Illinois—removal would not be available under section 1446 
because the one defendant from Illinois “destroys” diversity for 
all five defendants.

In addition to establishing complete diversity, a removing 
party must also establish that the amount in controversy exceeds 
$75,000, sometimes referred to as the federal “jurisdictional 
amount.” Stated simply (and the amount in controversy isn’t 
always a simple determination), even where complete diversity 
exists, but the plaintiff seeks less than the jurisdictional amount, 
the case cannot be removed to federal court by any defendant 
under section 1446.

Finally, once the summons and complaint have been properly 
served, a defendant has only 30 days to file its notice of removal 
to have the case transferred to federal court. As straightforward 
as this deadline may seem, it is more complicated when the 
lawsuit involves more than one defendant. In multi-defendant 
cases, the defendants must be unanimous in their decision to 
remove the action from state court to federal court. More prob-
lematic is the situation that arises when one defendant is served 
more than 30 days after a codefendant was served. Does the 30-day 
clock start ticking all over again when the second (or third, or 
fourth) defendant is served? Or are later-served defendants bound 
by the first-served defendant’s decision not to remove the case 
(meaning that the case stays in state court), simply because that 
defendant was the second (or third, or fourth) to be served?

Faced with this dilemma, courts have created the pragmatic, 

though not particularly fair, “first-served defendant” rule. Under 
this rule, defendants served more than 30 days after the first 
defendant is served are simply out of luck—they have no say 
on the matter of removal if the case was not removed within 30 
days after the first defendant was served. This is true even if the 
later-served defendant could convince the first-served defendant 
to change its mind, and join in an effort to remove the case. 
Under the first-served defendant rule, once the first defendant 
is served and 30 days have passed, the time for removal—for 
all defendants—has also passed, and the case will stay in state 
court. Although not unanimous, the first-served defendant rule 
is generally followed in the various federal circuits.1

In a February 2009, decision, however, a U.S. District Court 
for the Northern District of Illinois rejected the first-served 
defendant rule. In Save-A-Life Foundation, Inc. v. Heimlich,2 the 
plaintiff sued three individuals in Illinois state court asserting 
various state law claims. The three defendants were each citizens 
of states other than Illinois. The plaintiff served two defendants, 
who initially did not attempt to remove the case to federal court 
under section 1446. More than 16 months after the case was ini-
tially filed, and months after the first two defendants were served, 
the plaintiff served the third defendant. By the time the third 
defendant had been served, the time for the first two defendants 
to remove the case to federal court had long since passed. After 
securing consent from the first two defendants, the third defen-
dant filed a notice removing the case from state court to federal 
court under section 1446.

The plaintiff moved to remand the case back to state court, 
claiming that the deadline had passed for the third defendant 
to remove the case to federal court. In making this argument, 
the plaintiff relied on the long line of cases establishing the 
first-served defendant rule.3 The court, however, rejected the 
first-served defendant rule and denied the plaintiff’s motion 
to remand. In doing so, the court in Heimlich noted that “each 
defendant in a case is entitled to remove an action from state 
court to federal court, regardless of whether earlier-served defen-
dants declined to do so, so long as all defendants consent to 
removal.”4 The court also emphasized that “[r]ecently . . . the 
Sixth, Eighth, and Eleventh Circuits have rejected the first-
served defendant rule.”5 Heimlich found that these more recent 
decisions offer “compelling reasons” for rejecting the first-served 
defendant rule.6 First, 

a rule allowing each defendant the opportunity to remove 
an action, regardless of when other defendants had been 
served, was more equitable . . . because it does not render a 
later-served defendant’s right to removal subject to the ac-
tions of earlier-served defendants and the frequent vagaries 
involved in the timing of service of process.
Second, “rejection of the first-served defendant rule was con-

sistent with the plain language” of section 1446. Third, rejec-
tion of the first-served defendant rule is consistent with the two 
objectives most often offered by courts to justify the rule in the 
first place, that is, the requirement of unanimity among removing 
defendants and “the principle that federal court jurisdiction and 
the removal statute are to be construed narrowly.”7

The court quoted the U.S. Supreme Court’s opinion in Murphy 
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Bros., Inc. v. Michetti Pipe Stringing, Inc. for the proposition that 
“[a]n individual or entity named as a defendant is not obliged to 
engage in litigation unless notified in the action, and brought 
under a court’s authority, by formal process.”8 Noting that the 
Seventh Circuit has not explicitly accepted or rejected the 
first-served defendant rule, Heimlich pointed out that, in dicta, 
the Seventh Circuit has taken note of the implications of the 
Supreme Court’s holding in Murphy Brothers. More specifically, 
the Seventh Circuit observed that “[n]either the language of nor 
the purposes behind the time limits contained in [section 1446] 
could possibly support a reading that the limits run against 
defendants who are unaware of the pending claim.”9 Heimlich inter-
preted this language to mean that Murphy Brothers rejects the 
first-served defendant rule, stating: “all defendants, regardless 
of when they are served, are entitled to remove an action from 
state to federal court if a proper basis exists for doing so.”10

Prior to Heimlich, recent opinions addressing the first-served 
defendant rule were pretty evenly divided. Indeed, referring to 
Wright and Miller’s Federal Practice & Procedure and Moore’s 
Federal Practice, Heimlich notes that “the two leading treatises on 
civil practice in the federal courts are divided as to the appropri-
ateness of the first-served defendant rule.”11 That said, although 
recent district court rulings have more often than not followed 
the rule, three circuits have ruled against the first-served defen-
dant rule (with just one recent circuit court opinion following 
the rule).12

Heimlich not only identifies but also reinforces a trend “away 
from the first-served defendant rule.”13 This is good news for any 
defendant sued in the state courts of a foreign jurisdiction in a 
multi-defendant case, who wants to remove the case to federal 
court. The recent Heimlich opinion may very well supply out-of-
state defendants with the extra time needed to convince codefen-
dants to successfully remove the case from state to federal court 
(even where the codefendants initially chose not to remove, and 
their time to do so has expired). Only time will tell how broadly 
the Heimlich approach will be followed by other courts.
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