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ecently, courts have begun using

ERISA’s fiduciary responsibility

principles to expand disclosure
obligations in an effort to correct per-
ceived abuses by employers and others
who fail to share important plan
information with participants and bene-
ficiaries.

The Employee Retirement Income
Security Act (“ERISA”) and the
Department of Labor (“DOL”) regula-
tions impose basic disclosure obligations
with respect to ERISA plans. Plan spon-
sors must give plan participants and ben-
eficiaries initial and periodic reports of
the plan’s design and financial condi-
tion. ERISA generally requires that plan
participants and beneficiaries receive
summary plan descriptions, summaries
of material modifications, summary
annual reports, and individualized state-
ments regarding the value of benefits
accrued by the participant or beneficia-
ry. Congress has not significantly
expanded upon these basic disclosure
obligations. In addition, little regulatory
energy has been expended to consider
the disclosure obligation that might arise
as the result of behind-the-scenes admin-
istrative decisions and developments that
could have an effect on the right to
receive benefits under an ERISA plan.
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Through a number of cases, known as
the serious consideration cases, fiducia-
ries have been held to a duty to avoid
making material misrepresentations to
plan beneficiaries either explicitly or
through their silence. These cases
involve situations in which an employer
is considering altering its benefit pack-
age, but misinforms or fails to inform
affected participants about this potential
change. Litigation typically ensues when
a participant acts in a manner that
appears to be different from the action
he or she would have taken if the undis-
closed information had been provided
to the participant.

These cases generally have acknowl-
edged that an employer’s decision to
amend a plan involves a settlor function
that is not governed by ERISA’s fiduciary
provisions. Nevertheless, many courts
have held that a breach of fiduciary duty
may occur when an employer affirma-
tively misrepresents or remains silent
about significant plan changes that are
under serious consideration.

In Varity Corp. v. Howe,' the U.S. Supreme
Court held that a plan sponsor was act-
ing in a fiduciary capacity when it made
misrepresentations about the viability of
a subsidiary to which it convinced a
large number of employees to voluntari-
ly transfer. The Court held that the plan
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sponsor had violated its fiduciary
duties by “the kind of conduct that
often creates liability even among
strangers.”

The Ninth Circuit, in Bins v.
Exxon Co.,” held that an employer
had an affirmative duty to dis-
close information about a special
retirement incentive when this
type of plan amendment was
under serious consideration. In
this case, an employee, months
before retirement, had tried to
confirm rumors about this special
incentive, but was repeatedly
informed that no such plan was
under consideration, when, in
fact, the employer was giving seri-
ous consideration to implement-
ing such an incentive. The
employee retired in reliance on
these assurances, and after his
retirement, the employer institut-
ed the program. The court also
held, however, that there is no
affirmative duty to volunteer
information to employees who do
not inquire about potential plan
changes before their adoption.

When is a plan amendment under
serious consideration? The Third
Circuit has provided some guid-
ance. In Fischer v. Philadelphia Electric
Co.,’ the court stated that serious
consideration of changing plan ben-
efits exists when: (1) a specific pro-
posal (2) is being discussed for pur-
poses of implementation (3) by
senior management with the
authority to implement the change.

Courts have also held that on occa-
sion employers and plan fiducia-
ries must disclose certain informa-
tion that will help employees make
prudent benefit decisions.
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One example of this trend is Farr
v. U.S. West Communications,* in
which the Ninth Circuit found
that an employer had breached
its fiduciary duty under ERISA by
failing to inform participants
about the potential tax conse-
quences of a lump sum distribu-
tion of an early retirement bene-
fit, even though this same
employer had encouraged
employees to consult a tax advi-
sor about such consequences.
The court stated that, although
the committee did not have a
duty to give plaintiffs individual-
ized notices of the tax conse-
quences of the distributions, the
employer had failed to give
employees sufficiently detailed
information that would alert
them to the precise nature and
likelihood of such a possibility.
The court stated that the employ-
er had an obligation to explain
the nature of the potential prob-
lem and, in general terms, who
might be negatively affected and
that participants could make an
informed decision about whether
they needed to consult a tax advi-
sor only if this information was
provided.

Similarly, in jJordan v. Federal
Express Corp.,” the Third Circuit
held that a participant’s specific
request for information is not
necessarily a prerequisite for find-
ing a fiduciary breach for failure
to inform. The court found that
an issue of material fact existed as
to whether a failure to inform a
participant that a benefit election
was irrevocable constituted a
material omission and a breach
of fiduciary duty to disclose. This
duty arose even though the plain-
tiff had never asked whether the
election was irrevocable.

Another illustration of how far the
disclosure obligation runs is the
case of McNeese v. Health Plan
Marketing, Inc.,’ in which the dis-
trict court held that, when the
plan sponsor became insolvent
and its single-employer selfinsured
medical plan was underfunded,
both the consultant/third party
administrator (“TPA”) and the
president of that TPA were liable
for the plan’s unpaid medical
claims despite the absence of any
suggestion that the TPA had finan-
cial responsibility to fund the
claims in question. Rather, the lia-
bility arose from their failure to
inform plan participants that the
sponsoring employer was falling
behind on its financing of the plan
and that, as a result, the plan was
experiencing financial problems.

The clear trend is to require plan
sponsors and fiduciaries to disclose
all facts material to a participant’s
decision relative to the partici-
pant’s benefits under a plan. If an
ERISA party possesses such
material information, whether as
employer, administrator, insurer,
or other service provider, and
irrespective of whether it is acting
in its fiduciary capacity, failure to
disclose such information may
create liability under ERISA.

One area in which the fairly mini-
mal disclosure requirements of
ERISA have been heavily criticized
lately pertains to the conversion of
traditional defined benefit pension
plans to cash balance plans. A
major criticism of cash balance
conversions, and a situation in
which a potential breach of fidu-
ciary duty claim may arise, is that
sponsors are not adequately com-
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municating to participants the
effects of the conversion on the
workers’ benefits. Specifically, the
criticisms focus on communicating
whether the participants will be
subject to wear away periods and
how the benefits under the new
plan compare to those under the
old plan.

The current statutory scheme,
under ERISA § 204(h), requires 15
days’ advance notice to partici-
pants of any significant reduction
in the rate of future benefit accru-
als at normal retirement age. The
notice may consist of a summary
of the changes as long as it is writ-
ten in a manner calculated to be
understood by the average plan
participant. The summary need
not, however, include an explana-
tion of how the benefits of each
individual will be affected.

Several bills introduced in the 106th
Congress attempted to address the
perceived lack of sufficient informa-
tion. Some of the bills contained a
requirement that employers provide
individualized benefit calculations
to employees affected by a cash bal-
ance conversion.

More recently, the General
Accounting Office (“GAO”) issued

By Russell E. Greenblatt

he receipt of proceeds from

an insurance company demu-

tualization raises several sig-
nificant issues for employers.
Demutualization occurs when a
mutual life insurance company
changes its structure and becomes
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two reports on cash balance plans.
The GAO recommended that
ERISA’s disclosure provisions be
amended to require a 90-day
notice period for cash balance con-
versions. The GAO also recom-
mended that the Internal Revenue
Service (“IRS”) continue its mora-
torium on determination letters
approving conversions until regula-
tions are promulgated addressing
conversion problems. The reports
also contained recommendations
that the DOL amend the disclo-
sure requirements for summary
plan descriptions and summaries
of material modifications to
include a clear statement regarding
the hypothetical nature of cash bal-
ance accounts and to clearly identi-
fy the potential of a conversion to
reduce future pension accruals and
early retirement benefits.

Employers, insurers, fiduciaries,
administrators, and health care
providers are understandably
uneasy with some of the positions
adopted by the federal courts in
an effort to hold them to a high
standard, perhaps a higher one
than that set forth in ERISA.

In response to these court cases
and the cash balance develop-

a stock insurance company via an
initial public offering (“IPO”). The
policyholders, who own the mutu-
al company, receive stock in the
new company in exchange for
their membership interests. The
tax and ERISA guidance available
to employers is limited and needs
to be considered. If the issues can

ments, the DOL has taken initial
steps in attempting to address the
perceived shortcomings in
ERISA’s disclosure requirements.
On September 14, 2000, the DOL
solicited public comments regard-
ing the effect on employee bene-
fit plans and employers of recent
court rulings regarding the
extent of an ERISA fiduciary’s
duty to disclose information to
participants and beneficiaries and
with respect to the specific disclo-

sure requirements imposed
under ERISA.

It remains to be seen whether the
new administration or Congress
chooses to address these develop-
ments before the DOL reacts
with new regulations.

1. 516 U.S. 489 (1996).

2. 220 F.3d 1042 (9th Cir. 2000)

3. 96 F.3d 1533 (3d Cir. 1996).

4. 151 F.3d 908 (9th Cir. 1998).

5. 116 F.3d 1005 (3d Cir. 1997).

6. 647 F.Supp. 981 (N.D. Ala. 1986).

For more information, contact
russell.greenblatt@kmz. com,
mark.weisberg@kmz. com,
lindalemel. hoseman@kmz.com, or
niki. kanellopoulos@kmz.com.

be addressed before the demutual-
ization occurs, the employer will
be better off.

The initial concern for employers
is whether the demutualization dis-
tribution would constitute a pro-
hibited reversion to the employer
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from a welfare benefit fund if the
employer receives the distribution.
Under § 4976 of the Internal
Revenue Code, such a reversion
subjects an employer to a 100 per-
cent excise tax.

Insurance policies do not generally
constitute welfare benefit funds.
Consequently, demutualization dis-
tributions resulting from employer-
owned policies may not trigger a
serious excise tax analysis. In a pri-
vate letter ruling issued in 2000,'
however, the Internal Revenue
Service (“IRS”) concluded that the
long-term disability policy at issue
constituted a welfare benefit fund,
presumably because (although this
reason is not clear from the ruling)
the policy included a claims fluctua-
tion reserve. In cases in which an
excise tax analysis is undertaken, it
is generally very fact specific and
should be done in light of IRS
Announcement 8645 regarding
which policies constitute “funds.”
Another scenario in which the
excise tax provisions could come
into play is one in which the policy
is either owned by a voluntary
employees’ beneficiary association
(“VEBA”) or other employee bene-
fit trust or is owned by the employ-
er but the premiums have been
paid by the VEBA.

In the ruling referred to above, the
IRS concluded that the demutual-
ization distribution would not be
treated as a reversion, but only
because the proceeds were to be
transferred directly from the insur-
ance company to a VEBA rather
than being retained by the employ-
er. The ruling, however, should alert
employers to the risk of incurring a
§ 4976 excise tax associated with
retaining distributions received
under similar circumstances.
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In the same ruling, the IRS took
the opportunity to comment on
the issue of income tax to the
employer resulting from the demu-
tualization distribution. The trans-
fer in that case was taxable to the
employer because the employer,
rather than the VEBA, owned the
policy and was entitled to the distri-
bution (even though it had direct-
ed the distribution to be paid to
the VEBA). Revenue Ruling 73-599
holds that a policyholder must
include in gross income amounts
payable from the policy in cases in
which the contract does not
expressly prohibit the return of
funds to the policyholder, even
though in the facts of 73-599 the
employer had directed the distribu-
tion to be transferred directly to

its VEBA.

The issue for an employer is
whether the employer should be
the policyholder. It is common for a
VEBA or benefit plan fiduciary
(rather than the employer) to be
the policyholder, especially if the
premiums are paid from the VEBA.
In cases in which the VEBA is the
policyholder and receives a demu-
tualization distribution, the issue of
income tax to the employer does
not arise. The VEBA (rather than
the employer) would typically rec-
ognize the income but likely could
shelter it by virtue of its tax-exempt
status. In such a case, the VEBA
should plan as far in advance as
possible for the receipt of the funds
so as to minimize the risk of unre-
lated business taxable income
(“UBTT”) to the VEBA.

If an employer receives a demutual-
ization distribution, recognizes the
distribution as taxable income, and

transfers the proceeds to a VEBA,
the employer would likely be enti-
tled to a deduction for some or
all of the amount transferred.
There is a limitation, however,
imposed by Code §§ 419(b) and
419A(b), on the size of the
deduction. The transfer will gen-
erally be deductible only to the
extent that the VEBA does not
have year-end assets in excess of
the “account limit” determined
under § 419.

Although the employer may be
taxable on the entire demutualiza-
tion distribution, such may not be
the case in situations in which the
employees contributed to the pre-
miums paid on the policy.

The employer tax implications
should depend in part upon how
much of the demutualization dis-
tribution belongs to the employer
and how much of it was given to
the employer in a fiduciary capac-
ity to be turned over to the
employee benefit plan or the par-
ticipating employees. For exam-
ple, in the case of Ruocco v.
Bateman, Eichler, Hill, Richards,
Inc.? the court held in a class
action suit brought by employee
participants that, when the
employer received a demutualiza-
tion distribution from an insur-
ance company resulting from the
employer’s ownership of a group
long-term policy, the distribution
belonged to the employee-partici-
pants because they (not the
employer)had paid the premiums.
It follows that distributions that
belong to employees would be
recognized as income by them
and not the employer.
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Insurers generally refuse to help
resolve the problem of allocating
distributions between the employer
and its employees, and in fact, they
may add to the problem. For exam-
ple, the insurer may issue a Form
1099 identifying the employer as
the recipient of income triggered
by the demutualization, even in the
case in which the premiums are
paid entirely by employee-partici-
pants and the employer returns the
money to those participants.

Alternatively, the employer may
determine that the distribution
belongs to the benefit plan or may
be directed to the carrier in the
form of prepaid premiums in lieu
of sending checks to employees.
These determinations are to be
made under the provisions of the
benefit plan and ERISA.

Some employers take advantage
of Department of Labor (“DOL”)

By Mavrla J. Kreindler and
Mark S. Weisberg

f you are like many employers

that sponsor ERISA-covered

retirement plans, you have
established a 401 (k) plan or maybe
even a profitsharing or defined
benefit plan to help your employ-
ees meet their retirement planning
goals. You are not required to pro-
vide these programs, yet you offer
them to be competitive in the mar-
ket and to help retain key employ-
ees. Your company probably also
allocates a lot of time and expense
toward its retirement programs.
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regulations’ that exclude from
ERISA coverage those insured ben-
efit plans which are fully employee-
paid and which the employer does
not sponsor or administer. On
occasion, benefit plans, such as
supplemental life insurance or
dependent life insurance, may
qualify for such treatment. This
exclusion, however, applies only if
the employer does nothing more
than forward employee-contribu-
tions to the carrier and does not
get involved with funding or
administration of the plan.

This exclusion likely will be in jeop-
ardy if the employer receives the
demutualization distribution and
either retains it or transfers it to its
VEBA and then pays the premiums
out of its VEBA. By taking these
steps, the employer would likely be
considered involved in the funding
of the plan. To avoid the plan
becoming subject to ERISA, it
appears that the safest route for an
employer would be either to pay

In other words, when you start
taking 401 (k) payroll deductions
on behalf of your employees, you
think you are establishing a nice
employee benefit. What if you
were also creating significant lia-
bilities for the company? No
one starts a retirement program
to do the wrong thing, but how
do you know whether you are
creating liabilities instead of
employee goodwill?

A poorly administered retire-
ment plan can create legal liabil-
ity in the form of fines and
penalties, liabilities from govern-

the money to the employees or to
return it to the carrier as prepaid
premiums.

Although the private letter ruling
issued last year provides some
insight into the tax implications to
the employer of demutualization
distributions, consideration should
also be given to what to do with the
employee-participant portion of
such distributions, the deductibility
of amounts transferred to a VEBA
or returned to the carrier, and
what the tax implications are to
covered employees. The sooner the
employer begins to prepare for any
anticipated demutualization distrib-
ution, the better.

1. PLR 200011063 (Mar. 17, 2000).
2.903 F.2d 1232 (9th Cir. 1990), cert.
denied, 498 U.S. 899 (1990).

3. DOL Regulation § 2510.3-1(j).

For more information, contact
russell.greenblatt@kmz. com.

mental audits or investigations,
and even class action litigation—
not to mention the damage a
poorly managed retirement pro-
gram can wreak on employee
morale.

As the sponsor of, or as a fiducia-
ry for, a tax qualified retirement
plan, you should know the risk
management measures you can
use to keep your retirement pro-
grams from turning into a com-
pany liability. This article propos-
es five easy steps to start you on
your way.
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Your retirement plan’s governing
documents should include a writ-
ten plan document and also a sum-
mary plan description that is dis-
tributed to plan participants. You
likely also have a trust agreement
and probably have employee com-
munications that describe key fea-
tures of your retirement plans,
such as in company newsletters or
periodic mailings.

ERISA fiduciaries are required to
follow their written plan docu-
ments unless it is clearly prudent
not to do so. Suffice it so say that,
at least in this case, the exception
should never become the rule.
With that thought in mind, have
someone at the company actually
read through your plan docu-
ments, cover to cover, to see
whether they accurately reflect
your current administrative prac-
tices and whether they are consis-
tent with one another. If plan pro-
cedures have changed, at the very
least you will probably need to
amend both your plan documents
and the summary plan description.
Sending out a one-page change
notice and taking no further
action will probably not be suffi-
cient. Furthermore, some changes
can be made only if very specific
procedures are followed. Failing to
follow such procedures can invali-
date the amendment and give
employees the right to have the
plan’s former provisions reinstated
retroactively.

If you have a question regarding
the operation of your plan, check
to see whether the issue is
addressed in your plan documents.
If you call your third party adminis-
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trator (“TPA”) with a question,
make sure that the TPA is consult-
ing your plan documents, as well.
Although retirement plans offer
great flexibility in terms of design,
you will always be limited by the
terms of your written plan docu-
ments. Many court cases have been
won (or lost) because the plan
administrator dutifully followed (or
failed to follow) the written plan
documents. In other cases, liability
has been found in situations in
which plan documents, summary
plan descriptions, or other employ-
ee communications were inconsis-
tent or were not kept current.

Be careful about announcing a new
retirement program or making
changes to an existing program
until such changes can be appro-
priately implemented. In order to
be able to claim applicable deduc-
tions for retirement plan contribu-
tions, IRS rules require that a writ-
ten plan document be in place.
Changes that may sound simple
can require coordination at multi-
ple levels both internally and exter-
nally. Plus, some changes require
governmental filings. For example,
if you want to add a company stock
fund investment option, you will
need to prepare a Securities and
Exchange Commission (“SEC”)
filing.

Keep in mind too that, for the past
several years, the DOL’s number
one enforcement issue has been
ensuring that employee payroll
deductions are deposited on a
timely basis into the retirement
plan’s trust account. Under DOL
regulations, employee payroll con-
tributions must be deposited as
soon as administratively practicable

after such contributions have been
made, but no later than the 15th
day of the month after the month
in which such amounts were
deducted. In our experience, this
deadline is most often missed
because of poor advance planning:
payroll deductions are commenced
before systems are fully in place;
payroll functions of a newly
acquired unit or division are not
integrated at the time an acquisi-
tion is made effective; payroll sys-
tems are changed or are decentral-
ized; contributions are missed, and
o on.

Start by considering your ERISA
fiduciary obligations imposed by
law and under your written plan
documents. ERISA plan fiduciaries
are held to the highest standard of
care: plan fiduciaries are required
to act in the same manner as a pru-
dent expert would act under similar
circumstances. As a result, in the
face of ERISA’s prudent expert
standard of care, acting reasonably
or in good faith is not enough.

This standard means that, if a plan
fiduciary is not expert in such mat-
ters as modern portfolio theory or
standard investment practices,
obtaining independent counsel or
advice will often be advisable. At
the same time, recent case law deci-
sions require that plan fiduciaries
question assumptions and fully con-
sider decisions that are made.
Blindly accepting an advisor’s rec-
ommendations will not withstand a
claim for breach of fiduciary duty.
Courts have developed the doc-
trine of procedural prudence,
which can help insulate fiduciaries
from liability to the extent that
plan fiduciaries have documented
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proper exercise of their ERISA
fiduciary obligations. In this arena,
inadequate documentation is tanta-
mount to a showing of breach of
fiduciary duty.

Implementing an investment poli-
cy for your plan can be an effec-
tive form of procedural prudence.
Take into account the plan’s
funding requirements and liquidi-
ty needs. Specify appropriate
investment funds or investment
styles, establish appropriate
benchmarks, provide for invest-
ment diversification across indi-
vidual investments and assets
classes, and provide appropriate
restrictions on your plan’s invest-
ment program, such as regarding
the use of leverage and invest-
ments in derivatives or alternative
investments.

Have you thought about changing
your plan’s investment providers?
If so, standard practices include
conducting a request for proposal
(“RFP”) and seriously considering
alternative providers. Class action
litigation has been instituted in cas-
es in which changes had been
made without deliberation or in
cases in which the status quo had
not been reevaluated.

If your plan offers participant-
directed investments, consider
whether you have designed the
plan’s investments to limit your lia-
bility for poor investment decisions
made by your plan participants.
Understanding the dynamics of

§ 404(c) of ERISA, including its
core investment fund and disclo-
sure requirements, is the founda-
tion for this analysis. For example,
does your plan’s summary plan
description expressly state that you
are intending to comply with
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§ 404(c) of ERISA and that, as a
result, fiduciary liability may be
limited? If this language doesn’t
sound familiar, it should.

Periodically review your plan’s
investment performance, and
update your plan’s investment poli-
cy from time to time. If you can’t
remember the last time your plan’s
investment policy was updated,
now is the time.

ERISA generally requires that you
maintain an ERISA fidelity bond
specifically naming each ERISA-
covered employee benefit plan that
you maintain and providing cover-
age in an amount equal to the less-
er of 10 percent of the plan’s assets
or $500,000. An ERISA fidelity
bond is separate from your stan-
dard corporate fidelity bond. If the
word “ERISA” does not appear in
the documentation, it is probably
not an ERISA fidelity bond.

You will need to update your ERISA
fidelity bond each time you adopt a
new plan. You may also need to
increase the amount of your ERISA
fidelity bond if the market value of
your plan’s assets has increased
over time. If you hire outside invest-
ment managers or trustees, you
should also confirm that they have
your plan covered under their
ERISA fidelity bond, as well.

As a supplement to an ERISA
fidelity bond, you may also consid-
er obtaining ERISA fiduciary liabil-
ity insurance, or you may want to
require that your investment man-
agers or corporate trustees obtain a
minimum level of ERISA fiduciary
liability insurance. Further, you
should consider whether your plan

documents or your company’s cor-
porate governance documents con-
tain appropriate indemnities for
company employees who also serve
as plan fiduciaries.

At the same time, you may also
want to consider whether your plan
trust, administrative, or service
agreements require that the compa-
ny indemnify the plan’s service
providers for responsibilities that
you intended to outsource to them.
For example, a typical outsourcing
agreement might provide that the
recordkeeper or administrative ser-
vices provider will not be responsi-
ble to act with due care and that
the recordkeeper or administrative
services provider will not be liable
for its mistakes unless it is found by
a court to be grossly negligent in its
exercise of its duties. Think about it
this way: would you trust someone
with your employees’ retirement
funds if they refused to accept
responsibility for their mistakes?

Effective risk management controls
include procedures designed to
facilitate compliance with ERISA
and other related retirement plan
laws. Increasingly, government reg-
ulators are more inclined toward
leniency in cases in which errors
are discovered by an internal audit
and promptly corrected. Further,
there are often more favorable cor-
rective options available when
problems are discovered soon after
they occur. Because of the com-
plexity of today’s pension regulato-
ry climate, many requirements are
not easily understood or imple-
mented, and a routine audit will
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Katten Muchin Zavis is a national law firm pro-
viding comprehensive legal services and cre-
ative legal solutions to leading businesses and
business professionals. KMZ, founded in 1974
with 24 attorneys, now has more than 460
attorneys and offices in Chicago, Los Angeles,
New York and Washington, D.C. The breadth
and depth of our 51 practice areas enable us to
provide value to our clients and satisfy their
diverse business needs.

KMZ is nationally recognized for its Employee
Benefits and Executive Compensation practice.
This practice group represents Fortune 500
employers/plan sponsors and large financial
institutions such as banks, insurance compa-
nies, broker dealers and investment advisory
firms as well as trade
associations, benefit
plan service providers,
benefit plan trustees,
top-tier executives and
management teams.
At the same time, we
also represent some of the leading e-business
employee benefits entrepreneurs.

The attorneys at KMZ leverage their experi-
ence to create carefully integrated, custom-
tailored solutions enabling our clients to
realize their business objectives.

‘Katten‘Muchin‘Zavis

We provide advice in key areas of need,
including:

Pension, profit sharing and 401 (k) plans,

Welfare plans/managed care/HIPAA,

401 (k) plan changeovers, administrative

service and trust agreements,

Mergers, acquisitions and business

combinations,

Department of Labor matters, including

fiduciary issues relating to participant-

directed investments, investment educa-

tion and investment advice,

Executive compensation/equity compen-

sation, and

New product development and compli-

ance initiatives for employee benefit plan
investment products.

KMZ was built on
two fundamental
principles: client
service and legal
innovation. Let us
put our experience to work for you. For more
information, see our Web site at www.kmz.com
and contact any of the attorneys in our
Employee Benefits and Executive
Compensation practice group.

Chicago

(continued from page 7)

often uncover simple mistakes. For
experienced practitioners, assisting
you with a self-audit of your retire-
ment plan programs should be
straight forward and cost effective.

If you think all this advice seems to
be elementary, keep in mind that
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simple mistakes are not uncom-
mon at even large employers that
have adequate staffing. With prop-
er diligence, however, ERISA plan
fiduciaries can guard against unex-
pected fines, penalties, and other
liabilities. Where ERISA fiduciary
liabilities are concerned, an ounce

Washington, D.C.

of prevention is certainly worth a

pound of cure.

For more information, contact

marla.kreindler@kmz.com or

mark.weisberg@kmz. com.
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