
HIRE Act Affects Foreign Trusts and Imposes Additional 
Requirements on U.S. Persons with Foreign Accounts
On March 18, President Obama signed the Hiring Incentives to Restore Employment Act (H.R. 2847) (the “Act”), which 
includes several unrelated revenue raising provisions affecting foreign entities and individuals with certain foreign assets 
that were originally proposed as part of the Foreign Account Tax Compliance Act of 2009.

These provisions create significant changes in the rules governing foreign trusts and their trustees, resulting in a new 
category of deemed distributions of foreign trust property and a broader application of the rules that treat contributors 
to foreign trusts as the owner of the trust for income tax purposes. In addition, there are a number of provisions that 
increase withholding obligations on foreign banks, trusts and other entities  and impose additional reporting requirements 
on US persons with certain foreign assets .

1. Use of Foreign Trust Property. U.S. individuals who have been enjoying rent-free use of real estate owned by a foreign 
non-grantor trust may no longer be able to use such property free from rent without tax consequences.  If the foreign 
non-grantor trust has current or accumulated income, the rent-free use of the property will be taxable to the U.S. person.  
Under this provision of the new law, which applies to uses of property after the date of enactment, such use by the U.S. 
grantor, U.S. beneficiary or any U.S. person related to such grantor or beneficiary after the enactment date of the Act is 
deemed to be a distribution of the fair market value of the use of the property to the U.S. person, unless the U.S. person 
using the property pays fair market rent for such use.  This law also applies to the uncompensated use of artwork or other 
items of tangible personal property.  Determining the value of the use of such tangible property will likely be problematic.

2. Expanded Reporting Requirements in Addition to FBARs. Under existing law, every U.S. person who has a financial 
interest in, or signature authority over, bank, securities or financial accounts in a foreign country must file an FBAR for 
each calendar year in which the aggregate value of the accounts exceeds $10,000. For taxable years after 2010, in addition 
to the existing FBAR reporting requirements, U.S. individuals must now also disclose “an interest in a ‘specified foreign 
financial asset’” by attaching a disclosure statement to their individual income tax returns reporting any interest in the 
following assets if the aggregate value of such assets exceeds $50,000: (i) depository or custodial accounts at foreign 
financial institutions; (ii) to the extent not held in an account at a financial institution, foreign issued stock or securities, 
interests in a foreign investment fund or derivatives with a foreign counterparty; and (iii) any interest in a foreign entity. 
Individuals who fail to make the required disclosures are subject to a penalty of $10,000 for the tax year, which may 
increase to $50,000 if the failure continues after notification by the IRS.

3. When Foreign Trust Has a U.S. Beneficiary. The Act contains a broad interpretation of who is deemed to be a U.S. 
beneficiary of a foreign trust, which may result in more individuals being treated as the “grantors” (i.e., owners for income 
tax purposes) of foreign trusts. Generally, a U.S. person who directly or indirectly transfers property to a foreign trust is 
treated as the owner of the portion of the trust comprising the transferred property for any taxable year in which there is 
a U.S. beneficiary of that portion of a trust. Under the Act, a foreign trust will be treated as having a U.S. beneficiary if a 
current, future or contingent beneficiary of the trust is a U.S. person. Additionally, when any trustee or other person has 
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the discretion to make distributions of trust property to or for the benefit of any person, the trust is deemed to have 
a U.S. beneficiary unless (1) the terms of the trust specifically identify a class of persons who may receive distributions 
and (2) none of the permissible distributees are U.S. persons during the applicable tax year. In determining whether a 
foreign trust has a U.S. beneficiary, the trust instrument will be considered along with all written and oral agreements 
related to the trust.  This provision of the new law is effective as of the date of enactment.

4. Presumption of U.S. Beneficiary. When a U.S. person transfers property to a foreign trust after the effective date 
of the Act, the Act imposes a rebuttable presumption that the trust is deemed to have a U.S. beneficiary unless the 
U.S. transferor submits information to the IRS providing that no portion of the income or corpus of the trust may be 
accumulated or paid to or for the benefit of a U.S. person during the tax year or if the trust were terminated during 
the tax year. 

5. Reporting Requirements for U.S. Owners. Under the Act, a U.S. person who is treated as the owner of all or any 
portion of a foreign trust has the obligation to provide such information as the IRS may require regarding the trust 
and ensure that the foreign trust complies with the reporting requirements for the trust set forth by the IRS.  This 
provision of the new law applies to taxable years beginning after 2010.

6. Penalty for Failure to Satisfy Reporting Obligation. The Act increases the minimum and maximum penalties for 
the failure to satisfy the reporting obligations for foreign trusts under Section 6048 of the Internal Revenue Code.  
This provision of the new law applies to notices and returns required to be filed after December 31, 2009.  

7. Withholding on Payments to Foreign Financial Institutions. For payments made after December 31, 2012, the Act 
provides for withholding taxes to enforce reporting requirements on certain foreign accounts owned by specified 
U.S. persons or U.S.-owned foreign entities. Generally, a tax equal to 30% must be withheld by a U.S. withholding 
agent on any withholdable payment made to a foreign financial institution if the institution does not have an 
agreement with the IRS under which the institution agrees to obtain certain information on each U.S. account holder 
and comply with various reporting and withholding requirements. This provision will result in increased disclosure of 
U.S. account holders by foreign financial institutions.
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We Can Help 

For more information about the new tax provisions of the HIRE Act that affect foreign entities, please contact your 
Katten Muchin Rosenman LLP attorney, or any member of Katten’s Trusts and Estates Practice.

CHARLOTTE 		
A. Victor Wray, Charlotte Chair 	 704.444.2020	 victor.wray@kattenlaw.com

Diane E. Blackburn, Associate	 704.344.3153	 diane.blackburn@kattenlaw.com

William E. Underwood, Jr., Of Counsel	 704.444.2010 	 bill.underwood@kattenlaw.com

CHICAGO 		
Michael O. Hartz, Chicago Chair	 312.902.5279	 michael.hartz@kattenlaw.com

David M. Allen, Associate	 312.902.5260	 david.allen@kattenlaw.com

Alan M. Berry, Of Counsel	 312.902.5202	 alan.berry@kattenlaw.com

Victor H. Bezman, Partner	 312.902.5204	 victor.bezman@kattenlaw.com

Samuel M. Dotzler, Associate	 312.902.5249	 samuel.dotzler@kattenlaw.com

Anthony L. Engel, Associate	 312.902.5316	 anthony.engel@kattenlaw.com

Juli D. Gilliam, Associate	 312.902.5328	 juli.gilliam@kattenlaw.com

Jonathan Graber, Associate	 312.902.5317	 jonathan.graber@kattenlaw.com

Stuart E. Grass, Partner	 312.902.5276	 stuart.grass@kattenlaw.com

Charles Harris, Partner	 312.902.5213	 charles.harris@kattenlaw.com

Melvin L. Katten, Of Counsel	 312.902.5226	 melvin.katten@kattenlaw.com

Tye J. Klooster, Associate	 312.902.5449	 tye.klooster@kattenlaw.com

Emily M. Litznerski, Associate	 312.902.5299	 emily.litznerski@kattenlaw.com

Allan B. Muchin, Of Counsel	 312.902.5238	 allan.muchin@kattenlaw.com

Kelli Chase Plotz, Associate	 312.902.5347	 kelli.plotz@kattenlaw.com

Philip J. Tortorich, Partner	 312.902.5643	 philip.tortorich@kattenlaw.com

Neil H. Weinberg, Partner	 312.902.5646	 neil.weinberg@kattenlaw.com

LOS ANGELES 		
Abby L. T. Feinman, West Coast Co-Chair	 310.788.4722	 abby.feinman@kattenlaw.com

Carol A. Johnston, West Coast Co-Chair	 310.788.4505	 carol.johnston@kattenlaw.com

Amy I. Dunphy, Associate	 310.788.4554	 amy.dunphy@kattenlaw.com

Heather Van Vactor, Associate	 310.788.4531	 heather.vanvactor@kattenlaw.com

Boryana V. Zeitz, Associate	 310.788.4548	 boryana.zeitz@kattenlaw.com

3



Published as a source of information only. The material contained herein is not to be construed as legal advice or opinion. 

©2010 Katten Muchin Rosenman LLP. All rights reserved.

Circular 230 Disclosure: Pursuant to regulations governing practice before the Internal Revenue Service, any tax advice contained herein is not intended or written to be used and cannot be used 
by a taxpayer for the purpose of avoiding tax penalties that may be imposed on the taxpayer. Katten Muchin Rosenman LLP is an Illinois limited liability partnership including professional  
corporations that has elected to be governed by the Illinois Uniform Partnership Act (1997). London affiliate: Katten Muchin Rosenman Cornish LLP. 
	

3/24/10

www.kattenlaw.com

CHARLOTTE        CHICAGO        IRVING        LONDON        LOS ANGELES        NEW YORK        WASHINGTON, DC 

4

NEW YORK 
Joshua S. Rubenstein, National Chair 	 212.940.7150	 joshua.rubenstein@kattenlaw.com

Ronni G. Davidowitz, New York Chair 	 212.940.7197 	 ronni.davidowitz@kattenlaw.com

Mal L. Barasch, Counsel	 212.940.8801	 mal.barasch@kattenlaw.com

Lawrence B. Buttenwieser, Counsel 	 212.940.8560	 lawrence.buttenwieser@kattenlaw.com

Neil V. Carbone, Partner 	 212.940.6786	 neil.carbone@kattenlaw.com

Alexandra Copell, Associate	 212.940.8588	 alexandra.copell@kattenlaw.com

Kimberly A. DeMaro, Associate	 212.940.6632	 kimberly.demaro@kattenlaw.com

Marla G. Franzese, Counsel 	 212.940.8865	 marla.franzese@kattenlaw.com

Robert E. Friedman, Counsel 	 212.940.8744 	 robert.friedman@kattenlaw.com

Jacqueline Garrod, Associate 	 212.940.6661	 jacqueline.garrod@kattenlaw.com

David Goldstein, Associate 	 212.940.6740	 david.goldstein@kattenlaw.com

Lauren M. Goodman, Associate 	 212.940.6344	 lauren.goodman@kattenlaw.com

Jasmine M. Hanif, Partner	 212.940.6491	 jasmine.hanif@kattenlaw.com

Milton J. Kain, Counsel 	 212.940.8750	 milton.kain@kattenlaw.com

Dana B. Levine, Special Counsel 	 212.940.6668	 dana.levine@kattenlaw.com

Shelly Meerovitch, Partner 	 212.940.8680 	 shelly.meerovitch@kattenlaw.com

Patience J. O’Neil, Special Counsel	 212.940.3888 	 patience.oneil@kattenlaw.com

Yvonne M. Perez-Zarraga, Associate 	 212.940.6320	 yvonne.perez-zarraga@kattenlaw.com

Kara B. Schissler, Associate 	 212.940.6662	 kara.schissler@kattenlaw.com

Marianna Schwartsman, Associate	 212.940.8581	 marianna.schwartsman@kattenlaw.com

Beth D. Tractenberg, Partner	 212.940.8538 	 beth.tractenberg@kattenlaw.com

Kathryn von Matthiessen, Partner 	 212.940.6631 	 kathryn.vonmatthiessen@kattenlaw.com

mailto:kathryn.vonmatthiessen%40kattenlaw.com?subject=

