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Kadlec Decision Reversed May 2008

On May 8, 2008, the sth Circuit Court of Appeals reversed the District Court’s opinion which included a holding that
Lakeview Medical Center (“Lakeview”) and Lakeview Anesthesia Associates (“LAA”) had a duty to disclose to Kadlec
Medical Center that Dr. Berry, a former partner with LAA, had a drug problem when it made inquiry after Berry applied to
Kadlec for medical staff membership. This finding and resulting multimillion-dollar jury verdict against Lakeview and LAA
caused something of an uproar throughout the industry because no court had previously held that such a duty to disclose
existed. The result was also unsettling for many hospitals because most have been faced with the ethical and legal
question of how to respond to third-party inquiries about current and former medical staff physicians who have had
documented quality of care or impairment problems.

The holding of the 5th Circuit can be summarized as follows:

1. Although there is no duty to disclose, a party has an obligation to avoid affirmative misrepresentations in referral
letters to another hospital. Here, Lakeview provided a neutral letter regarding Dr. Berry which contained only factual
information and did not attempt to recommend Berry for appointment. LAA, on the other hand, stated that Dr. Berry
was “excellent” and a very good clinician even though they had previously fired him two months earlier because of his
addiction to Demerol and his threat to patients.

2. Once a party does disclose information about a physician which creates a “misapprehension” about qualifications, or
if disclosures are misleading, it has an obligation to clarify the information provided. Here, given LAA’s
representations that Dr. Berry was excellent and “will be an asset to [his future employer’s] anesthesia service,” the
Court held that it had a “duty to cure these misleading statements by disclosing to Kadlec that Dr. Berry had been
fired for on-the-job drug use.”

3. In Louisiana, there is no duty to disclose unless some special circumstance exists between the parties such as a
fiduciary or confidential relationship. The 5th Circuit believed that the relationship between Lakeview and Kadlec was
more “gratuitous” and that no particular special relationship existed. It recognized some of the important policy issues
raised by the case in terms of disclosing information about impaired physicians to third parties, but this did not give
rise to an affirmative duty to disclose. The court pointed out that this question also must be evaluated in the context
of a physician’s privacy rights and possible defamation claims against the hospital.

4. Regarding the question of legal causation, the Court held that LAA’s purposeful misrepresentations caused, in part,
the injury to Dr. Berry’s patient who is now in a permanent vegetative state as a result of his negligence.

Impact of Kadlec Reversal

e Although hospitals may be relieved that the sth Circuit held that Lakeview had no duty to disclose Dr. Berry’s
impairment to Kadlec, liability was affirmed against LAA.

e The case law interpretation of intentional and negligent misrepresentation and whether a duty to disclose exists
varies from state to state. Remember—bad facts make bad law.

e MS.4.25, EP4 requires that: “The decision to grant, deny, revise or revoke privilege(s) is disseminated to all appropriate
internal and/or external persons or entities as defined by the organization and applicable law.” A hospital needs to
review its policies and state reporting obligations to determine whether it is required to make disclosures to other
hospitals regarding physicians seeking appointment or reappointment.



e Responses should be truthful, objective and based on documented actions.

e Responses that are misleading or create misapprehensions may give rise to liability claims either from the inquiring

hospital or the physician.

» If aresponse may be likely to result in an adverse decision regarding a physician’s membership or privileges, consider

requiring the physician to sign an absolute waiver form before providing the information.

e Even if there is no recognized duty to disclose in your state, a hospital that withholds information regarding
documented and substantiated impairment, quality of care, behavioral or other problems that are clearly relevant to a
hospital’s appointment decision and/or could adversely affect patient care, does so at its own risk.

e Disclosure of adverse information should be reviewed and carefully coordinated through appropriate management

personnel and, when necessary, legal counsel.

If you have any questions regarding Kadlec or its impact on your facility, please feel free to contact Katten attorney Michael

Callahan directly at michael.callahan@kattenlaw.com or 312-902-5634.

To view a copy of the decision, click here.
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