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Court Decision Gives New Life to
Challenge of HMT on Imports

A recent case decided by the US. Court of Appeals for the Federal Circuit (CAFC) permits an importer
to challenge the Harbor Maintenance Taxes (HMT) paid on zzports even though it did not file a protest
with US. Customs. See Thomson Consumer Electronics v. United States, ___ F3d ____, Case No. 00-1091
(Fed. Cir. April 18, 2001). Previously, in March 1998, the US. Supreme Court ruled that the HMT
imposed on exports violated the Export Clause and was unconstitutional.

In 1995, Thomson Consumer Electronics (Thomson) filed suit against Customs at the US. Court of
International Trade (CIT) asserting that the HMT assessed on its imports violated various provisions of
the US. Constitution. An importer normally must file a protest within 90 days of Customs’ liquidation
of an entry and receive a denial of the protest prior to filing suit in the CIT. Thomson, however, did
not file any protests. The CIT dismissed Thomson’s lawsuit because the HMT payments on imports
were subject to liquidations and Thomson did not file a protest. See Thomson Consumer Electronics v. United
States, 62 F. Supp. 2d 1182 (Ct. Int’l Trade 1999). By dismissing Thomson’s case because it did not
protest the HMT, the CIT did not consider the merits of Thomson’s arguments concerning the
constitutionality of the HMT.

On appeal, the CAFC held that Customs simply collects the HMT and that requiring an importer to file
a protest would be futile as Customs has no power to determine the constitutionality of the HMT. As a
result of the CAFC’s decision, Thomson may proceed with its challenge of the HMT at the CI'T.

Although the CAFC has rejected a prior constitutional challenge to the HMT collected on imports in
Amoco Corp. v. United States, 234 F.3d 1374 (Fed. Cir. 2000), Thomson has raised different constitutional
arguments. Thomson’s case represents an opportunity for other importers to file a suit challenging the
HMT paid on imports without filing a protest with Customs to claim a refund. While we believe that
Thomson’s chances of prevailing are no more than 50%, we recommend that importers consider filing
suit at the CIT in order to protect their right to a refund of the HMT paid on imports if Thomson is
successful in its claim that the HMT is unconstitutional.

If you are interested in preserving your company’s right to a refund, please contact us about the costs
and fees for filing a summons and complaint with the CIT.
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For further information please contact any of the members of

KMZ Rosenman’s Customs and International Trade
Practice or Global Trade Advisory Group.
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