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ABOUT THIS REPORT
2018 Governance Outlook: Projections on Emerging Board Matters is NACD’s first pub-
lication of its kind, designed to give corporate directors and senior executives a compre-
hensive overview of major business and governance issues likely to demand board focus 
over the coming year. The report begins with an introduction from NACD, highlighting 
survey findings about leading board priorities for 2018, and follows with six partner con-
tributions that provide distinct insights and projections on the following themes: business 
risks, board evolution, litigation, workforce disruption, and cybersecurity. 

Each partner contribution provides (1) an overview of key trends in a particular area of 
governance, (2) an outlook for how those trends will play out in 2018, and (3) relevant 
implications and questions for boards to consider. 2018 Governance Outlook: Projections 
on Emerging Board Matters is designed as a collection of observations to help corporate 
boards prioritize their focus in 2018 and increase their awareness of emerging issues, 
through both detailed topical analysis and coverage of broader governance implications. 
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Sometimes It’s What You Don’t Say That Gets You in 
Trouble
By Bruce Vanyo, Jason Vigna, Christina Costley, and Richard Zelichov

When one looks at any list of prominent securities fraud lawsuits, it will probably 
be dominated by companies such as Enron, WorldCom, Cendant, and Health-
South, which were charged with misleading investors by actively misstating 
financial results. The reality, however, is that most securities suits are premised 
on alleged omissions of material fact, and not the sorts of misrepresentations that 
capture headlines.

As detailed in this article, Section 11 of the federal Securities Act and Sections 
10 and 14 of the Securities Exchange Act can all create liability (including poten-
tially for corporate directors personally) for misleading omissions. Moreover, 
those provisions are being invoked more frequently, even as the number of public 
companies in the United States continues to decline.  

In 2006, for example, there were 5,133 publicly traded companies listed in the 
United States, 110 (2.14 percent) of which were named as defendants in federal 
securities fraud class action lawsuits. Ten years later, there were only 4,331 U.S.-
listed companies, but 272 (6.3 percent) were named as federal securities fraud 
defendants. In 2017, the number of federal securities fraud filings is expected to 
have jumped yet again, this time to a staggering 452 cases (complete numbers 
were not available at the time this article was written). Accordingly, more than 10 
percent of America’s corporations can now expect to be sued for securities fraud in 
a given year—most likely for something they allegedly didn’t say.

As a securities fraud lawsuit can often create a corporate crisis distracting 
management from critical tasks (such as addressing the business setback or cor-
porate transaction that likely triggered the suit) and costing hundreds of thou-
sands or millions of dollars to defend, it is increasingly important that directors 
are familiar with the risks involved and proactively consider ways to minimize lia-
bility. This article provides an overview of the current trends in omissions-based 
securities litigation.

Section 11: A Trap for the Tight-Lipped
“Better to remain silent and be thought a fool than to speak and to remove all 
doubt.” Unfortunately, that axiom does not hold true under Section 11 of the Secu-
rities Act, which imposes strict liability for damages caused by securities registra-
tion statements that “contain[] an untrue statement of a material fact or omit[] to 
state a material fact required to be stated therein or necessary to make the state-
ments therein not misleading” (emphasis added).

Section 11 claims underpin approximately 20 percent of all securities class 
action lawsuits (excluding M&A cases) filed in the past six years—a startlingly 
high figure, given that such claims are limited to statements made in connec-
tion with public offerings, which ordinarily are vetted by the U.S. Securities and 
Exchange Commission (SEC) before release. Most of those complaints plead 
omissions.

For plaintiffs, the appeal of Section 11 is that its strict liability is a throwback 
to the time before the Private Securities Litigation Reform Act (Reform Act) was 
enacted in 1995 to reduce “abusive practices” by the plaintiffs’ bar. Among other 
things, the Reform Act stays discovery “during the pendency of [a] motion to dis-
miss,” in an effort to prevent high discovery costs from “forc[ing] innocent parties 
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to settle frivolous actions.”1 
Although this discovery stay does apply to federal Section 11 cases, it pro-

vides less protection to them than to other securities actions, because Section 11 
claims are easier to plead. If the disclosure of any fact causing a stock drop in the 
three years following a public offering plausibly could have been disclosed earlier, 
a court is more likely than not to uphold a plaintiff ’s inevitable allegation that it 
should have been. Indeed, in 2015 the Supreme Court held in Omnicare, Inc. v. 
Laborers District Council Construction Industry Pension Fund that even an honest 
statement of opinion can be actionable under the omissions prong of Section 11 
if the issuer fails to disclose material facts weighing against the opinion. Although 
the Court did temper this by writing that a statement is “not necessarily mislead-
ing when an issuer knows, but fails to disclose, some fact cutting the other way,” 
it left undefined what sorts of “facts cutting the other way” must be disclosed and 
which may be left unsaid, creating a difficult standard for early dismissal in cases 
alleging “facts cutting the other way” were not disclosed. 

In the past three years, moreover, plaintiffs have found an even more effective 
method of getting Section 11 cases past the pleading stage: bringing suit in state 
court. Since 2014, about 33 percent of all Section 11 claims have been brought in 
California superior courts, where—despite the Reform Act—many judges allow 
plaintiffs to take discovery before their allegations have been tested. Although the 
legality of this practice is currently indirectly under review by the Supreme Court 
in Cyan, Inc. v. Beaver County Employees Retirement Fund and by the Ninth Circuit 
in Ellis v. Natera, Inc. (which concern whether Securities Act claims should be 
maintainable in state court at all), until those cases are decided, defendants will 
face the same unpleasant choices they did before the Reform Act: pay to settle an 
unmeritorious case, or spend potentially millions of dollars on discovery before a 
court even decides a claim is viable.  

Section 11 also allows plaintiffs to exert greater settlement pressure by expand-
ing the pool of defendants. Unlike Section 10(b) of the Securities Exchange Act, 
which limits liability to those who “spoke” (often just the company, the CEO, and 
its CFO), Section 11 permits plaintiffs to sue outside directors and underwriters 
as well. In more recent cases, plaintiffs have even sued major investors—primarily 
venture capital funds. This dramatically increases a defendant company’s out-of-
pocket costs because, in most cases, the company has agreed to indemnify at least 
the underwriters but either has not bought or could not buy insurance for them.

Although plaintiffs’ ability to maintain Section 11 claims in state court should 
be judicially limited in 2018, we do not expect that to decrease the overall number 
of filings or the range of omissions alleged.

Section 10(b): A Never-Quiet Area of the Law
You may have heard that “silence, absent a duty to disclose, is not misleading 
under Rule 10b-5.” While the Supreme Court’s famous statement in Basic, Inc. v. 
Levinson might sound reassuring, it leaves unanswered the critical question, what 
duties to disclose are there?

Since 2014, about 33 
percent of all Section 
11 claims have been 
brought in California 
superior courts, where 
—despite the Reform 
Act—many judges 
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allegations have been 
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1 1 H.R. Conf. Rep. No. 104-369, at 37 (1995).
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As discussed, the Supreme Court held in Omnicare that a subjectively believed 
statement of opinion can create Section 11 liability if facts about the issuer’s 
inquiry or knowledge are not included. Although many thought that holding 
should be limited to the strict liability context of Section 11, some courts (includ-
ing the Ninth Circuit, whose jurisdiction covers many western states) have held 
that it also applies to Section 10(b), the intent-based fraud statute applicable to 
securities transactions more generally. In those courts, honestly believed state-
ments in press releases, analyst calls, or SEC filings can create liability if they do 
not fairly align with undisclosed information possessed at the time.  

The Supreme Court may also soon decide whether Item 303 of Regulation S-K 
(the rule governing Management’s Discussion and Analysis of Financial Condition 
and Results of Operations, whose alleged violation underpins many Section 11 
and SEC complaints) imposes a duty actionable under Section 10(b). Significantly, 
the United States filed a “friend of the Court” brief arguing that it should (though 
the case presenting the issue was then taken off-docket). If the Supreme Court 
decides the issue and agrees with the government, one can expect an outpouring 
of creative complaints alleging that companies failed to disclose known trends or 
uncertainties reasonably likely to impact continuing operations. 

Even without those changes, corporate speakers have long been duty-bound 
under Section 10(b) not to make statements that are so incomplete as to create 
an impression of a state of affairs that differs in a material way from the one that 
actually exists. But the contexts in which that duty is invoked are constantly 
expanding. In the past two years, federal trial courts have been asked in motions 
to dismiss the following questions:

zz Are otherwise accurately stated financial results misleading if the issuer fails 
to disclose that they were achieved in part through payments to foreign offi-
cials in violation of the Foreign Corrupt Practices Act?
zz Are risk disclosures that state an event might affect a company’s operations 
misleading if they do not acknowledge that the event has already occurred—
even if it has not yet affected operations? What if the event that has occurred 
is similar to the risk disclosed but not identical?
zz If the company has discussed regulatory or sales issues, does it also need to 
describe regulatory changes applicable to its customers that might affect its 
own sales? What if the customers do not acknowledge the changes could 
affect them but the company thinks they might? 
zz If a company has expressed optimism about receiving regulatory approval for 
one of its products, must it also disclose any interim concerns the regulators 
may have raised? What if those concerns addressed a subject the company 
has specifically discussed, such as regulatory compliance, manufacturing 
standards, or testing results?

Many of these questions have been answered affirmatively by at least some 
courts, making it clear corporate speakers (including directors) do not have as 
much freedom to “remain silent” as Basic Inc. v. Levinson might at first suggest.
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Section 14: From a Whisper to a Roar
Materials soliciting shareholder votes—particularly for proposed corporate merg-
ers—are also increasingly generating federal claims for allegedly failing to provide 
sufficient information.

Historically, such claims were the province of state (primarily Delaware) law. In 
2014, for example, over 90 percent of all public company mergers faced allegations 
that sell-side directors breached state fiduciary duties by issuing insufficient proxy 
statements, among other perceived wrongs. Recognizing that many of those suits 
were frivolously filed in the hopes of a quick—and, for the lawyers, lucrative—
settlement, in 2016 the Delaware Court of Chancery ruled that it will no longer 
approve disclosure-only settlements unless the disclosures are “plainly material.”

Rather than cut down on filing questionable lawsuits, plaintiffs responded by 
seeking other, primarily federal, venues for their complaints. In just the first six 
months of 2017, 95 merger objection lawsuits were filed in federal courts, com-
pared with 13 in all of 2014.

SEC Rule 14a-9, the asserted basis for plaintiffs’ federal suits, provides that no 
shareholder solicitation may be made “containing any statement which, at the time 
and in the light of the circumstances under which it is made, is false or misleading 
with respect to any material fact, or which omits to state any material fact neces-
sary in order to make the statements therein not false or misleading[.]” Because 
corporate directors generally approve solicitation materials, directors may be (and 
often are) concurrently sued personally under Section 20(a) of the Exchange Act, 
which states, “Every person who, directly or indirectly, controls any person liable 
under any [relevant SEC] rule. . . shall also be liable jointly and severally . . . , 
unless the controlling person acted in good faith and did not directly or indirectly 
induce the act or acts constituting the violation[.]”  

Such federal claims are subject to defenses that state law claims are not. For 
example, because Rule 14a-9 only requires disclosure of information “necessary 
in order to make the statements therein not false or misleading,” a shareholder 
cannot just allege a proxy requires more information to permit a fully informed 
vote. To avoid dismissal, the complaint should be required to show particular 
omitted information that rendered an affirmative statement misleading. Moreover, 
under the Reform Act, the complaint must specify why the statement is misleading 
and all facts on which that belief is based. Plus, this must be done without discov-
ery, which, as noted, the Reform Act generally bars before resolution of a motion 
to dismiss. Unless the plaintiff already knows the allegedly omitted information, 
then, it may be impossible to satisfy these standards.

Rather than challenge the deluge of federal merger complaints in 2017, how-
ever, most defendants simply agreed with plaintiffs to issue supplemental disclo-
sures and terminate litigation before their deals were placed at risk. We expect that 
to change somewhat in 2018 and for certain defendants to push early dismissal 
motions showing that “tell me more” merger litigation is poorly suited to federal 
law.

Federal Class Actions Involving 
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Speak Up: Questions Directors Can Ask to Reduce the Risk  
of Liability
In light of the increasing frequency and scope of securities lawsuits challenging 
what corporations don’t say, today it is often better for companies to speak—
thoughtfully and clearly—about issues that may affect their businesses than to stay 
silent. To help them do so (and to establish a good-faith defense, should directors 
be sued personally), directors should be asking themselves, their general counsels, 
and their management teams the following questions:

zz Do we understand the issues affecting the company’s trends, risk factors, 
sources of revenue, products, suppliers, regulatory dialogues, and other 
matters that could cause the company’s stock price to decline and, therefore, 
be the topic of a future lawsuit?
zz Have we gathered necessary information from sources in addition to the 
CEO and CFO (for example, by reading “verbatims” of complaints made to 
company hotlines)?
zz Is the company providing shareholders sufficient information on each of the 
highlighted subjects (and any other material matters) to make a reasonably 
informed investment decision?
zz Are other companies disclosing more information about these subjects than 
we are?
zz Has the company made specific and complete risk disclosures about them?
zz If particular information discussed among the board has not been disclosed 
to investors, has an adequate justification been vetted by legal counsel?
zz If the company has chosen to speak on a subject, has it disclosed all relevant 
material information, including information necessary to put the statement 
in context?
zz If the company has chosen to offer an opinion or forward-looking statement 
on a subject, has it disclosed known inconsistent information and/or the 
limits of its knowledge?
zz If the company is announcing news likely to drive its stock price down, can 
it do so in a way that echoes earlier risk disclosures, making it harder for 
plaintiffs to argue that material information was previously omitted?
zz Can adequate insurance be obtained to cover omission claims against the 
company, its officers, its directors, its underwriters, and its arguably con-
trolling shareholders?
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Conclusion
While omission-based litigation is becoming an unfortunate fact of life for many 
public companies, thoughtful and proactive disclosure can significantly decrease 
the risks involved. Outside corporate and litigation counsel can play important 
roles in crafting such disclosures and should particularly be consulted when nega-
tive facts may soon emerge.
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and enforcement actions. With a deep bench of securities litigators located in 
New York, Chicago, Los Angeles, and Washington, D.C., Katten attorneys have 
defended more than 300 major securities actions, including some of the larg-
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Litigation.
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