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SUMMARY OF REPLY ARGUMENT 

The Union’s many arguments notwithstanding, the outcome of 

this appeal turns on one issue:  whether the Mall’s state-law claims for 

trespass and private nuisance are preempted by Section 303 of the 

Labor Management Relations Act (LMRA). 

To be sure, the Union notes that the Mall included in its Second 

Amended Complaint an allegation describing “‘this action’” as having 

been brought “‘pursuant to Section 303 of the Labor Management 

Relations Act.’”  Union Br. at 21 (quoting 2d Am. Compl. ¶ 9) (SER–3).  

Because this paragraph was incorporated by reference into each of the 

Mall’s state-law causes of action, the Union argues that the “entire 

‘action’” was brought under Section 303, id. at 32, and that the Mall 

therefore conceded that “there were no independent state causes of 

action alleged,” id. at 3.   

But in making this argument, the Union conveniently ignores the 

very next sentence of the Second Amended Complaint, in which the Mall 

explains that its action also was brought “pursuant to state-based 

property laws regarding the unapproved use and trespass on its private 

property.”  SER–3 (2d Am. Compl. ¶ 9); see also id. (2d Am. Compl. 
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¶ 11) (explaining that the District Court would have “pendent 

jurisdiction over [these] state-based property claims”).  Moreover, the 

purpose of this allegation was to fairly describe the theory of jurisdiction 

invoked by the District Court.  In seeking leave to amend, the Mall 

explained that the Second Amended Complaint “does not add any new 

claims.”  Mem. of Points & Auths. in Support of Pl.’s Mot. for Leave to 

File Second Am. Compl. at 5 (filed May 23, 2011) [Dkt. No. 25] 

[hereinafter “Pl.’s Mot. for Leave”].     

Thus, the Mall plainly did not claim in its Second Amended 

Complaint that there were no independent state-law causes of action.  

Quite the contrary.  Each iteration of the Mall’s complaint includes 

separate and independent state-law causes of action for trespass and 

private nuisance.  See ER–47-59 (Compl. ¶¶ 29-37); SER–19-21 (1st Am. 

Compl. ¶¶ 25-33); SER–3, 7-9 (2d Am. Compl. ¶¶ 9, 11, 27-35).  As a 

result, no matter which complaint is scrutinized, this Court still must 

ask whether the Mall’s state-law claims for trespass and private 

nuisance are preempted by Section 303 of LMRA. 

On that main issue, the parties have pointed to supposedly 

competing precedents of the Supreme Court, but there is no real 
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tension.  These cases—Sears, Roebuck & Co. v. San Diego County 

District Council of Carpenters, 436 U.S. 180 (1978), and Local 20, 

Teamsters, Chauffeurs & Helpers Union v. Morton, 377 U.S. 252 

(1964)—involved two very different sets of facts, and implicated two 

very different state-law causes of action.   

In short, Sears is on point; Morton is not.  In Sears, a store filed a 

trespass action against a union that had invaded the store’s property by 

holding a picket in an attempt to dissuade customers from shopping 

there.  See 436 U.S. at 182-83.  In contrast, the union in Morton had 

engaged in a campaign against a company without ever setting foot on 

that company’s property, and the company’s state-law action was 

therefore directed solely at the losses caused by the union’s noninvasive, 

“peaceful persuasion of [a customer] not to do business with the 

[company] during the strike.”  377 U.S. at 260.   

The Union never reconciles these critical distinctions in its brief.  

Instead, the Union clings to language from Morton stating “that ‘state 

law has been displaced by § 303 in private damage actions based on 

peaceful union secondary activities.’”  Union Br. at 5 (quoting Morton, 

377 U.S. at 261).   
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If Morton existed alone, then perhaps it could be argued that the 

Supreme Court meant to extend the preemptive effect of Section 303 to 

any state-law claim that touches upon a secondary boycott.  But Morton 

is but one star in the constellation of labor-law preemption.  Sears 

shines just as bright.  Moreover, the Supreme Court has explained away 

any perceived tension between Morton and Sears.  In Local 926, 

International Union of Operating Engineers, AFL-CIO v. Jones, 460 

U.S. 669 (1983), the Court “clarified that a state-law claim for tortious 

interference with contractual relations—in that case, for the loss of a 

job caused by a union—was preempted by the NLRA, whereas a claim 

for trespass is not preempted” under Sears.  Mall Br. at 48 (citing Jones, 

460 U.S. at 682).  Rather than address Jones, the Union has simply 

chosen to ignore it. 

The Union also argues that Sears is distinguishable—chiefly 

because, at least according to the Union, Sears did not include any 

factual allegations in its complaint relating to the objective of the 

union’s protest.  See Union Br. at 38-39.  If Sears had included such an 

allegation, the Union continues, then the case would have implicated 

LMRA.  See id.   
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But the actual complaint that was before the Supreme Court in 

Sears includes much more than allegations that the union was on Sears’ 

property without permission.  In Sears, the store alleged, among other 

things, (1) that its adversary was a union, (2) that the union was 

“picket[ing]” the store, (3) that the purpose of the picketing was to 

“dissuade customers of [Sears] from doing business with” the company, 

and (4) that Sears had suffered “monetary and other damage to [its] 

business as a direct result” of the union’s tortious conduct.  Compl. ¶¶ 2, 

8-10, 12, Sears, Roebuck & Co. v. San Diego Cnty. Dist. Council of 

Carpenters, No. 347511 (Cal. Super. Ct.) (filed Oct. 29, 1973), reprinted 

in Appendix at 1-6, No. 76-750 (U.S.) (filed June 6, 1977) (emphasis 

added) [hereinafter “Sears Compl.”].* 

Thus, the complaint that was before the Supreme Court in Sears 

plainly included factual allegations that could have supported a claim 

under Section 303 of LMRA, but those allegations did not factor into the 

Court’s analysis.  Instead, the Sears Court looked at the company’s 

cause of action when conducting its preemption analysis.  See 436 U.S. 

                                                 
* For the convenience of the Court, a complete copy of the Appendix that 
was filed with the Supreme Court in Sears has been reprinted in an 
addendum to this reply brief.  See infra 35-73. 



 - 6 - 

at 197-98; see also Jones, 460 U.S. at 682 (focusing on the “elements” of 

the plaintiff’s “state-law cause of action”). 

Here, the Mall’s state-law claims for trespass and private 

nuisance fall squarely within Sears and its progeny.  In assessing these 

property-related causes of action, it is the location of the Union’s 

conduct—not the “union’s peaceful strike” itself, Morton, 377 U.S. at 

256—that gives rise to liability.  Sears, 436 U.S. at 198; see also Jones, 

460 U.S. at 682-83; Helmsley-Spear, Inc. v. Fishman, 11 N.Y.3d 470, 

475 (2008) (holding that Sears applies to private nuisance claims).  

Indeed, if the Union had simply prevailed upon the Mall’s customers 

not to shop at the Mall, without invading the Mall’s private property, 

then the Mall would have no cause for redress under the claims that it 

filed in state court.  But, of course, that is not what happened here.  The 

Union repeatedly invaded the Mall’s property, all the while engaging in 

obnoxious and highly disruptive conduct.  Mall Br. at 14-18. 

Quite simply, the Mall’s state-law property claims are not 

preempted by the LMRA.  As a result, this Court should vacate the 

judgment of the District Court—whether on jurisdictional grounds or on 

the merits. 
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Even after setting aside the District Court’s judgment, however, 

there still remains the issue of whether the Mall’s state-law claims 

should be sent back to state court.  There are, in fact, two bases for 

remanding those claims back to state court:  Either the District Court 

lacked subject-matter jurisdiction, in which case, the matter must be 

returned to state court, or the District Court erred on the merits, and 

because only the Mall’s state-law claims would remain, remand would 

be appropriate under 28 U.S.C. § 1367(c)(3), which favors returning 

pendent state-law claims back to state court where “the district court 

has dismissed all claims over which it has original jurisdiction.” 

The Union mistakenly argues that the Mall waived its objection to 

removal by filing “an amended complaint in federal court that included 

an unmistakable federal cause of action.’”  Union Br. at 19 (quoting 

Bernstein v. Lin-Waldock & Co., 738 F.2d 179, 185 (7th Cir. 1984)).  

But, as explained further below, the Mall never pled or proceeded on a 

federal cause of action; it merely meant to describe the theory of 

jurisdiction that the District Court had invoked.  See SER–3 (2d Am. 

Compl. ¶ 9).  The Second Amended Complaint still sets forth only state-

law causes of action for trespass and private nuisance, see id. at 3, 7-9 
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(2d Am. Compl. ¶¶ 27-35), and the Union never construed the Mall’s 

Second Amended Complaint as pleading a federal claim.  Rather, in 

moving to dismiss the Mall’s Second Amended Complaint, the Union 

argued that the Mall continued to assert only “state law causes of 

action” for “trespass” and “private nuisance.”  Defs.’ Mem. of Points & 

Auths. in Support of Defs.’ Mot. to Dismiss Pl.’s 2d Am. Compl. at 1, 3, 

11 (filed July 29, 2011) (emphasis added) [Dkt. No. 40] [hereinafter 

“Defs.’ Mot. to Dismiss”].  As a result, the Mall never added “an 

unmistakable federal cause of action,” and it therefore never waived its 

objection to removal. 

In the end, though, the Union’s waiver argument accomplishes 

nothing.  The Mall voluntarily dismissed, with prejudice, the only 

possible claim over which the District Court could have exercised 

original jurisdiction—the court-imposed LMRA claim.  See ER–5-7.  As 

a result, even if the Mall unintentionally invoked the original 

jurisdiction of the District Court, the only claims that now remain are 

the Mall’s pendent state-law claims for trespass and private nuisance.   

In circumstances similar to this one, this Court has held that it 

would have been improper for a district court to exercise pendent 
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jurisdiction over the state-law claims, and that a court of appeals may, 

on its own, order the district court to remand the state-law claims back 

to state court.  See, e.g., Wren v. Sletten Constr. Co., 654 F.2d 529, 536 

(9th Cir. 1981) (per curiam).  Here, every possible factor favors sending 

the Mall’s state-law claims back to state court:  (1) the Mall originally 

filed this action in state court; (2) the federal claim (if it existed at all) 

has been dismissed; (3) the state-law claims raise novel and important 

issues of state law; (4) the state-law claims have not been adjudicated 

on the merits; and (5) no substantial discovery has been taken. 

Thus, this Court need not decide whether the Mall inadvertently 

invoked the original jurisdiction of the District Court, because, either 

way, the Mall’s state-law claims should be remanded back to state 

court.  Those claims—for trespass and private nuisance—are not 

preempted by LMRA. 

REPLY ARGUMENT 

I. LMRA DOES NOT PREEMPT THE MALL’S STATE-LAW CLAIMS. 

On the issue of preemption, the Union asserts two basic 

arguments:  (1) that, under Morton and its progeny, Section 303 of 

LMRA preempts state-law property claims that relate to “‘peaceful 
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union secondary activities,’” Union Br. at 5, 24-36; and (2) that Sears is 

distinguishable, id. at 5, 37-48.  The Union also appears to argue that 

this Court’s preemption analysis somehow changes, depending on which 

of the Mall’s complaints is scrutinized.  Id. at 3-4, 32-33, 38, 44.  

Respectfully, however, the Union is mistaken in all respects. 

A. Sears is Squarely on Point. 

In attempting to distinguish Sears, the Union makes a two-fold 

argument.  First, the Union believes that, in Sears, the store included 

factual allegations in its complaint challenging only “the location of the 

picketing”; the store did not “allege that the protest activity was 

engaged in with a certain object.”  Union Br. at 39.  Second, based on 

the Union’s first belief, the Union argues that the Supreme Court has 

looked beyond “the labels of the [state-law] causes of action” in 

conducting its preemption analysis; the Court has focused instead on 

the factual “allegations.”  Id. at 5; see also id. at 41-43.  As explained 

below, neither argument withstands scrutiny. 
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1. The Factual Allegations that the Mall Included in 
Its Complaints Are Nearly Identical to the 
Allegations that the Store Made in Sears. 

In Sears, the Supreme Court noted that “the scope of the 

controversy [that Sears had presented] in the state court was limited.”  

436 U.S. at 185.  “Sears had asserted no claim,” the Court continued, 

“that the picketing itself violated any state or federal law.”  Id. 

(emphasis added).  Instead, the store “sought simply to remove the 

pickets from its property.”  Id.  “Thus, as a matter of state law, the 

location of the picketing was illegal but the picketing itself is 

unobjectionable.”  Id. (emphasis added).  

Ignoring the full implication of the Court’s references to “claim” 

and “state law,” the Union construes these statements to mean that 

Sears did not include any factual allegations in its complaint that would 

have placed those issues before the Court.  Id. at 39.  “In fact,” the 

Union continues, “it was only the union that alleged that the picketing 

had a certain purpose.”  Id.   

Based on this reading of Sears, the Union argues that the Mall’s 

complaints are distinguishable.  The Union notes that the Mall 

“complained of more than the fact that the picketers were on its 
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property without permission.”  Id.  The Mall “complained (1) that the 

protesters were picketing, (2) . . . the manner in which they did so, and 

(3) [that the] effect” of the picketing extended beyond the Mall’s 

“interests in real property”—it extended to the “businesses” of the Mall 

and its tenants.  Id. at 40-41. 

The factual allegations levied in Sears’ complaint, however, were 

not limited to “the location of the picketing,” as the Union contends.  Id. 

at 38.  Instead, the complaint that was before the Supreme Court in 

Sears included allegations that are virtually indistinguishable from 

those levied by the Mall in its complaints.  Sears alleged:  

(1)  that its adversary, the Carpenters union, “is and at all times 
mentioned was a labor organization within the meaning of 
the National Labor Relations Act”;  

(2)  that the union had “attempted to dissuade customers of 
[Sears] from doing business with” Sears by “picket[ing]” the 
store;  

(3)  that “customers of [Sears] have refused to shop at [Sears’] 
department store because of the statements of said pickets 
and because of the presence of said pickets on the private 
property of [Sears]”;  

(4)  that members of the union “conspired together in concert to 
commit the unlawful acts against [Sears] of interfering with 
[Sears] in the lawful conduct of its business”;  

(5)  that the union and its members acted with “the purpose of 
injuring [Sears] in the conduct of its business”; and  
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(6)  that, because the “amount of monetary damages to [Sears’] 
business as a result of the acts of Defendants complained of 
herein is extremely difficult, if not impossible, to ascertain,” 
and because Sears will suffer “[f]urther monetary and other 
damage to [its] business as a direct result of said acts 
complained of herein,” Sears is entitled to “the granting of 
injunctive relief prayed herein.”   

Sears Compl. ¶¶ 2, 8-10, 12 (emphasis added) (reprinted infra at 39-43). 

It is apparent from Sears’ factual allegations that its complaint 

could have been construed to support a claim under Section 303 of 

LMRA.  Sears had alleged that its adversary was a union, that the 

union was picketing the store, that the purpose of the picketing was to 

“dissuade customers of [Sears] from doing business with” the company, 

and that Sears had suffered “monetary and other damage to [its] 

business as a direct result” of the union’s tortious conduct.  Id.  Sears, 

therefore, cannot be distinguished along the lines offered by the Union. 

2. In Any Event, the Proper Labor-Law Preemption 
Analysis Focuses on the “Elements” of the “State-
Law Cause of Action,” Not the Plaintiff’s Factual 
Allegations. 

Given the allegations at issue in Sears, the Court’s references to 

the store’s “claim”—and to “state law”—can only mean one thing:  In 

conducting its preemption analysis, a court should focus on the elements 

of the plaintiff’s state-law claims.  436 U.S. at 185; see also id. at 182 
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(explaining that, in Sears, the issue was whether the NLRA “deprives a 

state court of the power to entertain an action by an employer to enforce 

state trespass laws against picketing” (emphasis added)). 

If any doubt remained, the Supreme Court later clarified in Jones 

that it was the “elements” of Jones’ “state-law cause of action”—a state-

law claim for tortious interference with contractual relations—that 

triggered preemption.  460 U.S. at 682.  And in distinguishing Sears, 

the Jones Court noted that, there, “the state court action was for 

trespass.”  Id. (emphasis added).  Thus, the Supreme Court has clearly 

recognized that it is the elements of the Mall’s state-law causes of 

action—not the Mall’s factual allegations—that bear on a federal court’s 

preemption analysis. 

Under that analysis, the Mall’s state-law causes of action are 

virtually indistinguishable from the trespass action that the Supreme 

Court deemed not preempted in Sears.  As in Sears, the conduct that 

the Mall challenged is actionable by virtue of its location.  Had the 

Union limited its protests to the public sidewalks that surround the 

Mall’s property, the Mall would have had no grounds to bring an action 

for trespass or private nuisance.  The Union could have yelled, kicked, 



 - 15 - 

screamed, and whistled all that it wanted to on the public land that 

surrounds the Mall—a parking lot and insulated walls would have 

separated the Union’s disturbance from the Mall’s tenants and patrons. 

In light of this reality, the Union’s effort to distinguish Helmsley-

Spear is particularly unavailing.  The Union acknowledges that, in 

Helmsley-Spear, the New York Court of Appeals affirmed an injunction 

that enjoined a union’s drumming and other noisemaking activities, but 

the Union notes that the New York trial court did not enjoin the union’s 

peaceful leafleting in that case.  Union Br. at 43-44 (citing Helmsley-

Spear, Inc. v. Fishman, 11 N.Y.3d 470, 475 (2008)).  Here, in contrast, 

the Union notes that the Mall did not simply “complain about noise”; 

the Mall sought to force the union to “leave and thereby stop their 

protest activity altogether.”  Id. at 44.  But in Helmsley-Spear, the 

union had conducted its drumming and other noisemaking activities on 

the public sidewalks immediately adjacent to the entrance of the 

Empire State Building; it did not invade the building’s lobby.  See 11 

N.Y.3d at 472-73.  Here, in contrast, the Union not only engaged in 

disruptive conduct that interfered with the Mall’s use and enjoyment of 

its property, but it did so inside the mall.  Thus, unlike the building 
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owner in Helmsley-Spear, the Mall has viable claims for both private 

nuisance and trespass, and as Helmsley-Spear and Sears both recognize, 

these claims touch upon “‘interests so deeply rooted in local feeling and 

responsibility that, in the absence of compelling congressional direction, 

[a court should] not infer that Congress had deprived the State of the 

power to act.’”  Sears, 436 U.S. at 195 (quoting San Diego Bldg. Trade 

Council v. Garmon, 359 U.S. 236, 244 (1959)); Helmsley-Spear, 11 

N.Y.3d at 476 (quoting the same). 

Finally, the Union contends that, because the Mall complained of 

business losses based on the invasion of the Mall’s property, the Mall 

was not seeking to protect its “interests in real property,” and its action 

therefore falls outside the ambit of Sears.  Union Br. at 41.  But, for at 

least three reasons, the Union’s argument does not serve as a principled 

basis for distinguishing Sears.  First, Sears itself complained of 

“monetary and other damage to [its] business as a direct result” of the 

union’s tortious conduct.  Sears Compl. ¶ 12 (emphasis added) 

(reprinted infra at 43).   Second, because the Mall is a money-making 

venture, the Union’s interference with the Mall’s use and enjoyment of 

its property necessarily includes business losses as a result of the 
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Union’s trespass and nuisance.  Third, the Supreme Court’s preemption 

analysis has never turned on the form of the relief requested, because 

the Court has always focused its analysis instead on the “elements” of 

the plaintiff’s state-law claims.  See Mall Br. at 37-38; see also Jones, 

460 U.S. at 682.  In short, Sears is controlling. 

B. Morton is Easily Distinguished. 

The Union makes much of Morton, but, properly understood, that 

case is no impediment to the Mall’s state-law causes of action.  Morton 

involved very different facts and very different state-law claims.   

In Morton, the union attempted to convince customers to cease 

doing business with a company, but in doing so, the union never treaded 

upon the company’s private property.  377 U.S. at 253-54.  As a result, 

the company’s state-law cause of action—a common-law claim 

analogous to tortious interference with a prospective business 

advantage—was directed solely at the union’s “peaceful persuasion” of 

one of Morton’s customers “not to do business with” that company.  Id. 

at 260.  Morton, therefore, did not address a state-law action for 

trespass or private nuisance. 
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Nor did Morton apply a preemption standard that differed from 

the standard that the Court applied in Sears and Jones.  But see Union 

Br. at 5-6.  As in Sears and Jones, Morton considered whether the state-

law cause of action touched upon a “‘compelling state interest’” so 

deeply rooted that it should not be “‘overridden in the absence of clearly 

expressed congressional direction.’”  Morton, 377 U.S. at 257 (quoting 

Garmon, 359 U.S. at 247-48); cf. Sears, 436 U.S. at 183, 188-89 (quoting 

the same).  The logic of Morton, therefore, compels the same deference 

to state-law property claims that the Supreme Court later recognized in 

Sears and Jones. 

The Union does not acknowledge any of this.  Instead, it appears 

to argue that, under Morton, any state-law action that might be said to 

relate to a secondary boycott is preempted by Section 303 of LMRA.  See 

Union Br. at 5, 24-36.  But Morton itself rejected this view.  The Morton 

Court noted that it had “allowed the States to grant compensation for 

the consequences, as defined by the traditional law of torts,” of conduct 

that touches upon a “compelling state interest.”  377 U.S. at 257.  And 

in Sears, the Court expressly held that an action for trespass falls 
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within this exception.  See 436 U.S. at 195.  Thus, Morton is fully 

consistent with Sears. 

In this regard, the Union confuses the nature of the “compelling 

state interest” exception.  The Union argues that, as long as its protest 

can be described as “peaceful,” it has free reign to invade the Mall’s 

private property.  See Union Br. at 5, 33-36.  But Sears held that even a 

“peaceful” protest is not preempted if it involves the invasion of a 

company’s private property—precisely because a state-law action to 

redress such an invasion touches upon a “compelling state interest.”  

Sears, 436 U.S. at 195.  Accordingly, even a peaceful protest falls 

squarely within Morton’s “compelling state interest” exception when it 

involves the physical invasion of private property.  Id.; see also Morton, 

377 U.S. at 257 (describing the “compelling state interest” exception). 

In the end, the Union has not cited a single case where a court has 

invoked Morton to preempt a state-law property claim—because no such 

case exists.  Indeed, none of the Union’s prior cases involved a state-law 

property claim for trespass or private nuisance.  See Smart v. Local 702 

Int’l Bhd. of Elec. Workers, 562 F.3d 798 (7th Cir. 2009); Adobe Drywall, 

LLC v. United Bhd. of Carpenters & Joiners, No. 2:08-cv-2105 (D. Ariz. 



 - 20 - 

Feb. 5, 2009) (unpublished) (reprinted in Mall Br. at 57-66); Allstate 

Interiors, Inc. v. United Bhd. of Carpenters & Joiners, No. 10-cv-2861, 

2010 WL 3894915 (S.D.N.Y. Sept. 10, 2010) (unpublished); Alpha Theta 

of Alpha Delta Pi Bldg. Ass’n v. Pac. Nw. Reg’l Council of Carpenters, 

No. 09-cv-1306, 2009 WL 3064688 (W.D. Wash. Sept. 23, 2009) 

(unpublished); see also Mall Br. at 46-47 (distinguishing these cases). 

Nor did the Union identify any new case in its appellate brief.  

See, e.g., Union Br. at 46 (citing BE & K Constr. Co. v. United Bhd. of 

Carpenters & Joiners, 90 F.3d 1318, 1321 (8th Cir. 1996) (state-law 

tortious interference claim)).  The closest the Union comes is NKW, Inc. 

v. Southwest Regional Council of Carpenters, No. 04-cv-1445 (D. Ariz. 

Dec. 7, 2004) (unpublished) (reprinted at SER–57-61).  See Union Br. at 

31.  But even that case does not help the Union.  In NKW, the district 

court held only that the plaintiff’s claim for “interference with its 

contractual and business relationships” was completely preempted, and 

that this claim, in turn, gave rise to federal question jurisdiction; the 

court did not hold that the plaintiff’s “trespass” claim was likewise 

preempted.  See SER–58, 61.  Instead, after acknowledging that Sears 

held that a trespass claim is not preempted, the district court simply 
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noted that, because it “has federal question jurisdiction [over] some of 

the claims, it may invoke supplemental jurisdiction to hear the related 

state law claims.”  SER–61.  Thus, the Union has not rebutted—indeed, 

it cannot rebut—the presumption against the preemption of the Mall’s 

state-law property claims. 

C. This Court’s Preemption Analysis is the Same Under 
Each Iteration of the Mall’s Complaint. 

Finally, the Union appears to argue that this Court’s preemption 

analysis somehow changes depending on which complaint—the Mall’s 

original complaint or one of the two subsequent, amended complaints—

is subjected to scrutiny.  See Union Br. at 3-4, 32-33, 38.  But this 

argument is completely without merit. 

The Union’s argument here focuses on the addition of a single 

paragraph in the Mall’s Second Amended Complaint.  In particular, the 

Union notes that the Mall included in that complaint an allegation 

describing “‘this action’” as having been brought “‘pursuant to Section 

303 of the Labor Management Relations Act.’”  Union Br. at 21 (quoting 

2d Am. Compl. ¶ 9) (SER–3).  Because this paragraph was incorporated 

by reference into each of the Mall’s state-law causes of action, the Union 

argues that the “entire ‘action’” was brought under Section 303.  Id. at 
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32; see also id. at 3 (“By incorporating Paragraph 9 into every cause of 

action, Plaintiff was claiming that (1) all conduct complained of was a 

Section 8(b)(4) violation and (2) there were no independent state causes 

of action alleged.”). 

But in making this argument, the Union conveniently ignores the 

very next sentence, also set forth in paragraph 9 of the Second Amended 

Complaint, in which the Mall explains that its action is also being 

brought “pursuant to state-based property laws regarding the 

unapproved use and trespass on its private property.”  SER–3 (2d Am. 

Compl. ¶ 9).  In addition, the Mall noted that the District Court would 

have “pendent jurisdiction over [these] state-based property claims.”  Id. 

(2d Am. Compl. ¶ 11). 

Thus, the Mall plainly did not claim in its Second Amended 

Complaint that there were no independent state-law causes of action—

it expressly alleged the contrary.  Accordingly, it makes no difference 

which complaint this Court scrutinizes; they each include state-law 

trespass and private nuisance claims that are independent of, and not 

preempted by, LMRA.  See ER–47-59 (Compl. ¶¶ 29-37); SER–19-21 

(1st Am. Compl. ¶¶ 25-33); SER–3,7-9 (2d Am. Compl. ¶¶ 9, 27-35). 
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II. THE MALL DID NOT WAIVE ITS CHALLENGE TO REMOVAL WHEN 
IT ADDED AN ALLEGATION ACKNOWLEDGING THE BASIS FOR 
JURISDICTION INVOKED BY THE DISTRICT COURT. 

The Union also argues that, even if the District Court did not have 

jurisdiction at the time of removal, the Mall waived its challenge to 

removal when it filed its Second Amended Complaint.  See Union Br. at 

18-21.  More specifically, the Union argues that the Mall waived its 

challenge by adding an “‘unmistakable federal cause of action.’”  Id. at 

19 (quoting Bernstein, 738 F.2d at 185). 

As noted above, this argument accomplishes little if anything for 

the Union.  Even if the Mall waived its objection to removal, the District 

Court clearly erred on the merits when it dismissed the Mall’s state-law 

claims with prejudice.  See ER–16-19.  As a result, this Court should 

vacate the judgment of the District Court—regardless of whether the 

Mall waived its objection to removal. 

And yet, the Mall never waived that objection.  In the cases cited 

by the Union, the reviewing court concluded that the plaintiff had 

waived its objection by adding an “unmistakable,” “obvious[],” or “clear” 

federal cause of action.  See, e.g., Bernstein, 738 F.2d at 185 

(“unmistakable”);  Brough v. United Steelworkers, 437 F.2d 748, 750 
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(1st Cir. 1971) (“obvious[]”); see also Cades v. H & R Block, Inc., 43 F.3d 

869, 873 (4th Cir. 1994) (noting that it was “clear” that the plaintiff 

added a federal cause of action).  But, as explained below, the Mall 

never added such an “unmistakable” federal claim.   

In addition, the courts that have found a waiver have done so to 

prevent gamesmanship, and to promote interests of finality and judicial 

economy.  Bernstein, 738 F.2d at 185-86 (noting that a plaintiff “‘cannot 

be permitted to invoke the jurisdiction of the federal court, and then 

disclaim it when he loses’” on his federal claim (quoting Brough, 437 

F.2d at 750)); accord Akin v. Ashland Chem. Co., 156 F.3d 1030, 1036 

(10th Cir. 1998); see also Moffitt v. Residential Funding Co., 604 F.3d 

156, 160 (4th Cir. 2010) (noting that the waiver doctrine is grounded 

both in interests of “finality” and “judicial economy”).  But, as explained 

below, those equitable considerations are likewise absent here. 

A. The Mall’s Second Amended Complaint Still Alleges 
Only State-Law Causes of Action. 

The Mall did not intend to waive its objection to removal, nor did 

it allege an “unmistakable federal cause of action” in its Second 

Amended Complaint.  As the Mall previously explained, it twice sought 

to remand the case to state court.  See Mall Br. at 1-2, 6-7.  Even after 
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twice losing, the Mall did not plead a federal cause in its Second 

Amended Complaint.  See SER–1-12.  Instead, it pled two distinct state-

law causes of action—for “trespass” and “private nuisance”—along with 

a state-law request (styled as a “cause of action”) for injunctive relief.  

See SER–1, 7-10.   

To be sure, the Mall also included in its Second Amended 

Complaint a general allegation that the action was brought “pursuant 

to Section 303 of the Labor Management Relations Act,” and further 

brought “‘pursuant to state-based property laws regarding the 

unapproved use and trespass on its private property.”  SER–3 (2d Am. 

Compl. ¶ 9); see also id. (2d Am. Compl. ¶ 11).  But the purpose of this 

allegation was to fairly describe the theory of jurisdiction invoked by the 

District Court; it was not to allege a new cause of action.  In seeking 

leave to amend, the Mall explained that the Second Amended 

Complaint “does not add any new claims.”  Pl.’s Mot. for Leave at 5.   

Even the Union did not previously construe Paragraph 9 of the 

Mall’s Second Amended Complaint as pleading a federal cause of action.  

Instead, the Union moved to “dismiss [the Mall’s] Second Amended 

Complaint in its entirety, without leave to amend,” precisely because 
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the Mall continued to assert only “state law causes of action” for 

“trespass” and “private nuisance,” and thus, the Second Amended 

Complaint “still fail[ed] to state a claim on its face that is not 

preempted by section 303.”  Defs.’ Mot. to Dismiss at 1, 3, 11.  The 

Union cannot plausibly argue now that the Mall—through the addition 

of a single allegation in Paragraph 9 of the Second Amended 

Complaint—presented an “unmistakable federal cause of action.”  Cf. 

Bernstein, 738 F.2d at 185.  Thus, under these circumstances—where 

the Mall twice challenged the District Court’s jurisdiction, and where it 

did not intend to add any new claims—this Court should hold that the 

Mall did not waive its objection to removal.  

B. Because the Mall Never Attempted to Proceed on a 
Federal Cause of Action, the Mall Did Not Implicate 
Any of the Equitable Considerations that Have 
Traditionally Justified a Finding of Waiver. 

The Mall likewise did not trigger any of the equitable 

considerations that have traditionally justified a finding of waiver.  

After the District Court construed the Mall’s Second Amended 

Complaint as pleading a federal cause of action, the Mall immediately 

moved to voluntarily dismiss that claim with prejudice.  See ER–5-7.  

Accordingly, the Mall never attempted to “take advantage of [its] 
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involuntary presence in federal court” by proceeding on the merits of a 

subsequently-added federal claim, only to “disclaim” jurisdiction after 

losing on that claim.  Cf. Bernstein, 738 F.2d at 185-86.  Instead, the 

Mall proactively and permanently surrendered its right to invoke a 

claim under Section 303 of LMRA. 

Similarly, there is no interest in finality that could be said to 

justify a finding of waiver here.  Finality will typically support a finding 

of waiver where, unlike here, the District Court proceeds to a 

determination on the merits of the state-law claims.  Thus, in 

Caterpillar Inc. v. Lewis, the Supreme Court held that, even though the 

district court did not have jurisdiction at the time of removal and 

obtained jurisdiction only after the case had been removed, because the 

state-law claims had been “tried in federal court . . ., considerations of 

finality, efficiency, and economy [had] become overwhelming.”  519 U.S. 

61, 75 (1996).  The Caterpillar Court therefore affirmed the adjudication 

of the plaintiff’s state-law claims based on interests of finality.  And yet, 

here, the District Court never resolved—let alone tried—the Mall’s 

state-law claims on the merits.   
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Nor is there a separate interest in judicial economy that justifies a 

finding of waiver.  In cases that have not been adjudicated to a final 

judgment on the merits, judicial economy has been invoked to prevent 

“pointless movement between state and federal court.”  Moffitt, 604 

F.3d at 160.  In Moffitt, for example, the Fourth Circuit cited such a 

concern because the plaintiffs “expressed no intent to abandon” the 

portion of their complaint giving rise to federal question jurisdiction, 

and the “defendant would thus be able to file renewed notices of 

removal once the cases landed back in state court.”  Id.  Here, in 

contrast, the Mall has expressly disavowed any claim that might be said 

to support the original jurisdiction of the District Court.  As a result, 

remand will not give rise to renewed notices of removal. 

III. EVEN IF THE MALL UNINTENTIONALLY INVOKED THE ORIGINAL 
JURISDICTION OF THE DISTRICT COURT, THIS COURT MAY STILL 
REMAND THE MALL’S PENDENT STATE-LAW CLAIMS. 

Even though the Mall never waived its objection to removal, this 

Court does not have to reach that issue, because there is another 

avenue compelling remand of the Mall’s state-law claims.  Here, the 

Mall voluntarily dismissed, with prejudice, the only claim that could 

possibly support the original jurisdiction of the District Court—the 
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court-imposed Section 303 claim.  See ER–5-7.  Accordingly, even if the 

Mall inadvertently invoked the District Court’s original jurisdiction by 

amending its complaint, the only claims that remain are the Mall’s 

pendent state-law claims for trespass and private nuisance. 

Although this Court will review a district court’s decision whether 

to retain pendent jurisdiction for an abuse of discretion, this Court has 

likewise claimed for itself the prerogative to remand to state court 

pendent state-law claims.  For instance, in Wren v. Sletten Construction 

Co., the plaintiff had filed an action in state court that included federal 

and state-law claims.  654 F.2d at 530-31.  On appeal, this Court 

affirmed the dismissal of the federal claim, but “remand[ed] the case to 

the district court with directions to remand the state claims to” state 

court.  Id. at 537.  Similarly, in Reynolds v. County of San Diego, this 

Court affirmed the dismissal of federal claims but remanded the 

pendent state-law claims with “instructions to dismiss without 

prejudice”—the preferred course where, unlike here, the action was 

originally filed in federal court, rather than removed from state court.  

84 F.3d 1162, 1171 (9th Cir. 1996) (dismissal without prejudice), 

overruled on other grounds by Acri v. Varian Assoc., Inc., 114 F.3d 999, 



 - 30 - 

1001 (9th Cir. 1997) (en banc); Hodge v. Mountain States Tel. & Tel. 

Co., 555 F.2d 254, 261 (9th Cir. 1977) (same); see also Avelar v. Youth & 

Family Enrichment Servs., 364 F. App’x 358, 359 (9th Cir. 2010) (non-

precedential) (same). 

Moreover, this Court is not alone in exercising such a prerogative 

to remand pendent state-law claims directly back to state court, rather 

than simply leave it to the district court to determine whether it may 

exercise pendent jurisdiction consistent with 28 U.S.C. § 1367(c).  One 

of the Union’s own cases recognizes the ultimate futility of its waiver 

argument.  In Brough v. United Steelworkers, the First Circuit noted 

that the plaintiff had waived its objection to removal by amending his 

complaint to add a claim that “obviously arises under federal law.”  437 

F.2d at 750.  But, in the end, this made little difference.  Because the 

district court had ultimately dismissed the federal claim, the court of 

appeals exercised its “own prerogative” to remand the plaintiff’s 

remaining, state-law claim back “to the state court.”  Id.  

Here, the circumstances overwhelming support remand—as the 

five factors identified below demonstrate.  First, the Mall originally filed 

this action in state court, and ordinarily, a plaintiff’s choice of forum 
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should be respected.  Cf. Decker Coal Co. v. Commonwealth Edison Co., 

805 F.2d 834, 843 (9th Cir. 1986) (explaining that, in the context of a 

motion to transfer venue, the “defendant must make a strong showing 

. . . to warrant upsetting the plaintiff’s choice of forum”); see also 

Emrich v. Touche Ross & Co., 846 F.2d 1190, 1195 (9th Cir. 1988) (“The 

burden of establishing federal jurisdiction is upon the party seeking 

removal, and the removal statute is strictly construed against removal 

jurisdiction.” (citations omitted)). 

 Second, and most important, “the district court has dismissed all 

claims over which it has original jurisdiction,” 28 U.S.C. § 1367(c)(3)—if 

the District Court ever had original jurisdiction in the first place.  As 

numerous courts have recognized, there is a strong presumption that, 

“[w]hen federal claims are dismissed before trial, . . . pend[e]nt state 

claims also should be dismissed.”  Jones v. Cmty. Redev. Agency of City 

of Los Angeles, 733 F.2d 646, 651 (9th Cir. 1984); see also United Mine 

Workers v. Gibbs, 383 U.S. 715, 726 (1966) (explaining that, if the 

jurisdiction-invoking federal claims “are dismissed before trial, even 

though not insubstantial in a jurisdictional sense, the state claims 

should be dismissed as well”); 13D CHARLES ALAN WRIGHT, ET AL., 
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FEDERAL PRACTICE AND PROCEDURE § 3567.3, at 429 (3d ed. 2008) (“As a 

general matter, a court will decline supplemental jurisdiction if the 

underlying claims are dismissed before trial.”).  “This presumption 

makes sense.”  13D WRIGHT, supra, § 3567.3, at 429-31.  As the learned 

contributors to FEDERAL PRACTICE AND PROCEDURE have explained:  “If 

the underlying claims are dismissed before trial, ordinarily the court 

and litigants will have invested little effort on litigating the 

supplemental claims.”  Id. 

Third, the state-law claims at issue here raise novel and 

important issues of state law, including the precise contours of Mall’s 

right to exclude union protesters from a private shopping center.  See 

Mall Br. at 11, 51 n.4 (identifying undecided and important state-law 

issues implicated here).  In these circumstances, courts have noted that 

remand is appropriate where the state-law “‘claim raises a novel or 

complex issue of State law.’”  Williams Elecs. Games, Inc. v. Garrity, 479 

F.3d 904, 908 (7th Cir. 2007) (quoting 28 U.S.C. § 1367(c)(1)); 

Anglemyer v. Hamilton Cnty. Hosp., 58 F.3d 533, 541 (10th Cir. 1995) 

(similar).  Moreover, as the Supreme Court recognized in Gibbs, 

“[n]eedless decisions of state law should be avoided both . . . to promote 
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justice between the parties, by procuring for them a surer-footed 

reading of applicable law,” and “as a matter of comity.”  383 U.S. at 726 

(emphasis added).  Here, California’s courts should be the ones to decide 

whether the Union’s conduct gives rise to liability under state law. 

Fourth, the state-law claims have not been adjudicated on the 

merits; thus, this is not a situation where judicial economy might favor 

the retention of the state-law claims.  Cf. Williams Elecs. Games, 479 

F.3d at 908 (noting that, there, several of the state-law claims had been 

adjudicated on the merits, but nevertheless affirming remand because 

the state-law claims raised novel and complex issues of state law). 

Finally, no significant discovery has been taken here—only a few 

interrogatory and document requests were served, and no depositions 

were taken.  This too supports remand.  First Capital Asset Mgmt., Inc. 

v. Satinwood, Inc., 385 F.3d 159, 183 (2d Cir. 2004) (noting that the 

district court declined supplemental jurisdiction “before significant 

discovery had taken place”); Van Harken v. City of Chicago, 103 F.3d 

1346, 1354 (7th Cir. 1997) (noting that the presumption favoring 

remand is “especially” strong when “almost no discovery” has been 

taken). 
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Accordingly, even if the Mall waived its objection to removal, this 

Court should still vacate the judgment of the District Court and direct 

that court to remand the Mall’s state-law claims back to state court.   

CONCLUSION 

For the foregoing reasons, this Court should vacate the judgment 

of the District Court and remand the Mall’s state-law claims back to 

state court. 

Dated:  April 10, 2013 
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